Ilmtmnary
FILM FINANCE

DISTRIBUTION




Otner Books oF INTEREST FROM MAROQUETTE Books

John Wheeler, Last Man Out: Memoirs of the Last American Reporter Castro Kicked Out of Cuba in the
1960s (forthcoming 2008). ISBN: 978-0-922993-84-0

Norma Sawyers, 50 Ways to Cope with Your Child’s Death: A Guide for Grieving Parents (2008).
ISBN: 978-0-922993-24-6

Steve Hallock, War Stories from Great American Journalists of the Late 20th Century (forthcoming
2008). ISBN: 978-0-922993-85-7

Eric G. Stephan and R. Wayne Pace, The Seven Secrets of Successful, Happy People (2008).
ISBN: 978-0-922993-75-8

Dan Robison, Death Chant: Kimo’s Battle with the Shamanic Forces (2006). ISBN: 0-922993-52-1
Phillip J. Tichenor, Athena’s Forum: A Historical Novel (2005).ISBN: 0-922993-27-0
Melvin DeFleut, A Return to Innocence: A Novel (2005). ISBN: 0-922993-50-5

Dan Robison, Wind Seer: The Story of One Native American Boy’s Contribution to the Anasazi Culture
(2005).ISBN: 0-922993-27-0

Ray Edwards, Justice Never Steeps: A Novel of Murder and Revenge in Spokane (2005). ISBN: 0-922993-
26-2

John M. Burke, From Prairie to Palace: The Lost Biography of Buffalo Bill (2005). ISBN: 0-922993-21-1

Dan Robison, Kimo’s Escape: The Story of a Hawaiian Boy Who Learns to Believe in Himself (2005).
ISBN: 0-922993-28-9

Tonya Holmes Shook, The Drifters: A Christian Historical Novel abont the Melungeon Shantyboat People
(2005). ISBN: 0-922993-19-X

David Demers, China Girl: One Man’s Adoption Story (2004). ISBN: 0-922993-08-4



Illl:tlllnal‘v
FIlM FINANCE

DISTRIBUTION

A Guide for
Independent
Filmmakers

JOHN W. GONES

MAROQUETTE BOOKS LLC
SPOKANE, WASHINGTON




Copyright © 2008 by Marquette Books LLC

All rights reserved.
No part of this work covered by the copyrights hereon
may be reproduced or copied in any form or by any manner—graphic, electronic or
mechanical, induding photocopying, recording, taping or information and
retrieval system s—without written permission of the publisher.

This publication is designed to provide accurate and authoritative information about the concepts
defined herein. It is sold with the understanding that the author is not engaged in rendering legal,
accounting or other professional services. If legal advice or other expert assistance is required, the
services of a professional person should be engaged.

All opinions expressed herein are those of the author.

Printed in the United States of America

Library of Congress Cataloging-in-Publication Data

Cones, John W.
Dictionaty of film finance and distribution : a guide for independent filmmakers / John W. Cones.
p.an.
Indudes bibliographical references.
ISBN 978-0-922993-93-2 (hardcover : alk. paper) -- ISBN 978-0-922993-94-9 (pbk. : alk. paper)
1. Motion picture industry--Finance--Dictionaries. 2. Motion pictures--Distribution--Dictionaries.
1. Title.
PN1993.5.A1C642 2008
384'.8303--d22
2007036685

MARQUETTE BOOKS LL.C
3107 East 62™* Avenue
Spokane, Washington 99223
books@marquettebooks.com

www.MarquetteBooks.com



To my son,
J. Christopher Cones







GONTENTS

ACKNOWLEDGMENTS

IX

INTRODUCTION
1

TERMS ASSOCIATED WITH M OTION PICTURE PRODUCTION
5

337 BUSINESS PRACTICES OF THE M AJOR STUDIO /DISTRIBUTORS
7

OVERVIEW OF THE M OTION PICTURE INDUSTRY
11

DICTIONARY OF TERMS
19

BIBLIOGRAPHY
505

ABOUT THE AUTHOR
513






ACKNOWLEDGMENTS

any of the entries in this book contain

informationdrawn from as manyas six

on the industry, conversations with people who

or seven sources, lecture notes, books

workin theindustry, tradepressartides, magazine
artides, etc. Thus, I gratefully acknowledge the
many sources listed in the bibliography.

I also wish to express my spedal thanks to
Los Angeles copyright attorney Greg Victoroff,
screenwriter Gail McdNamara, film/law school
graduate] effFoy, featurefilm technicalconsultant
JamesKellyDutgin,directorofphotographyLevie
Isaacks, producer Tony Anselmo, New York
entertainm ent attorney Wilder Knight and
wtiter/attorney Thomas M. Sipos for their
assistance in editing the first edition of this book.

It is also appropriate for me to acknowledge
here—withoutsuggesting thatsuch personsarein
anywaydirectlyresponsiblefortheinformation or
opinions expressed in this book—all of the
lecturersand panelists presenting film financeand
distribution related topics that I have listened to
and learned from during the past several years:

AtIFP/West-sponsotedevents: ZanneDevine
(Director of Acquisitions, Universal Pictures),
GeorgeJackson (Producer “New Jack City”),Neal
Jimenez (Screenwriter “River’s Edge”), Bobby
Newmyer (Producer “sex, lies and videotape”),
John Singleton (Directorand Screenwriter “Boyz
N The Hood”), Courtenay Valenti (Production
Executive, Warner Bros. Studios), Tom Garvin
(Producer’s Representative and Partner, Ervin,

ix

Cohen &Jessup),ChristopherMurray (Partnerin
theEntertainmentDepartment of thelaw firm of
O’Melveny & Myers), Barbara Boyle (President of
Sovereign Pictures), Douglas T.McHenry (Partner
and Producer/ Directorwith theJackson MdHenty
Company at Warner Bros.), Irene Romero
(Executive Vice President, Mercantile National
Bank),Chatrles Kolstad (West Coast Entertainment
Industry Tax Partner for Coopers & Lybrand),
Robert Manning (Head of the Entertainment/
LeisureTime Group at Oppenheimer & Co.)and
Stephen Bannon (Pattner at Bannon & Co., a
Beverly Hills-based merchant bank).

At the 1992 UCLA Law Symposium: Peter
Dekom (Partner, Bloom, Dekom & Hergott),
Carrie J. Menkel-Meadow (Professor, UCLA
SchoolofLaw), Ellen Peck (Judge of the StateBar
of California Disdplinary Court), Dennis Perluss
(Partner, Hufstedler, Miller, Kaus & Beardsley),
Martin Singer (Partner, Lavely & Singer), Kenneth
Ziffren (Partner, Ziffren, Brittenham & Branca),
Leigh Brecheen (Partner, Bloom, Dekom &
Hergott), Thomas Hansen (Partner, Hansen,
Jacobson & Teller), Edward Masket (Executive
Vice President-Administration, MCA Television
Group), Sanford Wernick (Vice President, The
Brillstein Com pany),LaurieY ounger (Senior Vice
Affairs, Walt
Television), Harold Vogel (First Vice President,
Merrill Lynch & Co.), Stuart Glickman (Vice
Chairm an and Chief Exeautive Officer, The
Leonard Hill

President-Business Disney

arsey-Werne o any
Carsey-Werner Company),



John W. Cones

(ChairmanoftheBoard, Allied Communiations),
Robert Jacquemin (President, Buena Vista
Television), ArtStolnitz (Executive Vice President-
Business Affairs & Finance, Lotimar Television),
Ron Sunderland (Executive Vice President-
Business Affairs & Contracts, Capital Cities/ ABC),
Valetie Cavanaugh (Executive Vice President,
Grade Films), Gary Barber (President, Morgan
Creek),JohnPtak (Agent,Creative Artists Ageng),
Strauss Zelnick (President, Chief Operating
Officer, 20th Century Fox), Keith Fleer (Of
Counsel, Sindair Tenenbaum & Co.), Martin
Bauer (President, United Talent Agency), Leon
Brachman (Business Executive), Bertram Fields
(Partner, Greenberg, Glusker, Fields, Claman &
Machtinger), Barry Hirsch (Partner, Armstrong &
Hirsch), Peter Hoffman (President & Chief
Executive Officer, Carolco Pictures) and E. Barry
Haldeman (Partner, Greenberg, Glusker, Fields,
Claman & Machtinger).

At the 1992 Third Decade Coundl Annual
Conference (not already mentioned): Peter
Benedek (United Talent Agency), Preston
Beckman (Vice President, Program Planning &
Scheduling at NBC Entertainm ent), James L.
Brooks(Writer/ Director/ Co-Producerof“Terms
of Endearment”), Stephen J. Cannell (Writer/
Producer),Mark Canton (Chairman ofColumbia
Pictures), Caldecot Chubb (Producer “Cherry
20007),Carlton Cuse(Boam / CuseProductions),
Sean Daniel (President of Sean Daniel Com pany),
English
Producer of “Murphy Brown”), Marc Ezralow

Diane (Creator/Writer/ Executive
(Producer of “Memorial Day Massacre”), Neil
Alan Friedman (Executive Vice President of the
Edward R. Pressman Film Corporation), Robert
G. Friedman (President of Warner Bros.
W orldwide Theatrical Advertising & Publidity),
Tom Hansen (Hansen, Jacobson & Teller), Ted
Harbert (Executive Vice President, Prime Time,
ABC Entertainment), Peter Hoffman (Carolco
Pictures), ] erryKatzman (President William Moxtis

Agency), Jamie Kellner (President and CEO of
Fox Broadasting Com pany), Kerry McCluggage
(President of Universal Television), Michael
Nathanson (President, WorldwideProductionat
ColumbiaPictures),David Nicksay (Presidentand
Head Creek
Productions),]ohn Ptak (Creative Atists Agency),

of Production of Morgan
Steven Roffer (The Steven Roffer Company),
Tom Schulman (Writer “Dead Poet’s Sodety”),
Tom Sherak (Executive Vice President of
Twentieth CenturyFox),JoelSilver (Producer the
“Lethal Weapon”series), Nigel Sindair(Managing
Partner Sindair Tenenbaum & Co.), Gary Ross
(Co-Author for “BIG”), Robert Stein (United
Talent Agency), Rosalie Swedlin (Longview
Entertainment),Jonathan Taplin (Producer“Mean
Streets”), Straus Zelnick (Presidentand COO of
20th Century Fox) and Laura Ziskin (Producer
“Pretty Woman”).

Atthe1991and 1992 UCLA Extension Class
“Contractual Aspects of Produdng, Finandngand
Distributing Film” and other UCLA Extension
sponsored seminars of the author: profit
partidpation auditor Stephen Sills (Partner, Sills
and Adelman), Deborah Dubelman (Director of
Legal and Business Affairs, Republic Pictures
Mark Resnick (Senior Vice
President, Legal A ffairs, Colum biaPictures), Greg

Corporation),

Victoroff (copyright attorney), Teri Williams
(Entertainm ent Attorney),GaryWatson (form erly
aLegal Affairs Attorneyat Universal,now with the
law firm of Greenberg, Glusker, Fields, Claman &
Machtinger), Irene Speiser (Vice President,
Entertainment Industries Division, Mercantile
National Bank), Lionel Sobel (Professor, Loyola
Law School), Steve Cardone (International Film
Guarantors), Glenn Harvey(D AIW A Bank), Anna
Bagdasarian (Bank of California), Susan Schaefer
(Entertainment Attorney),Madelyn Adams (20th
Century Fox Marketing), Doc Littlefield (Profit
Partidpation Auditing Section at Deloitte-Touche)
and Jonathan Dana (Triton Pictures).



Dictionary of Film Finance and Distribution

Xi

At the 1991 Paul Kagan Seminaron Motion
Picture Finance: Don Harris (AMC Film
Marketing),AnnaBagdasarian (BankofCalifornia),
Michael Mendelsohn (Banque Paribas), Mitchell
Julis (Canyon Partners), John Davis (Davis
Entertainment), David Friendly (Imagine Films
Entertainment),
Entertainment&InterMediaGroup),LyndaObst
(Lynda Obst Badish
(Moviestore Entertainment), RobertShaye (New

Joseph Cohen (Largo

Productions), Ken

Line Cinema), Brandon Tartikoff (Paramount
Pictures), William Shields (TransAtanticPictures),
BarryReardon (WarnerBros. Distribution), Brian
Maki (Yasuda Trust & Banking), Ken Ziffren
(Ziffren, Brittenham & Branca) and Paul Kagan
(Kagan Seminars).

At the AFI Producers on Produdng Series
(1991): Renny Harlin (“Rambling Rose”), Debra
Hill & Lynda Obst (“The Fisher King”), Don
Phillips (“ThelndianRunner”)and RonRonholtz
(“Homidde”).

At other AFI
(Moderator, Writer/Ditector), and fellow panel

seminars: Gary Prebula

members Irene Speiser (Mercantile National
Bank), Bill Nestel (Rastar Productions), J. David
William s (Willsfield Productions), Robert Vince
(President of Motion Picture Bond Co.), Lewis
Horwitz (TheLewis Horwitz Organization), Tekla
Morgan (President,International Film Guarantors),
Bobbitt Loeb & Loeb,
Entertainment Division), Sam Grogg (Chief

Leroy (Partner,
Executive Officer and Executive Producer of
Apogee Productions and it’s subsidiary, Magic
Pictures), JerryLeider (Chairman oftheCaucus for
Producers, Writers and Director and Producer of
“The Jazz Singer”), Jason Zelin (Vice President,
New Business Development Liaison for The
Completion Bond Com pany), Mitchell Cannold
and Co-

Executive Producer for “Dirty Dandng”), Steve

(Prindpal LillyAnna Productions

Monas (SeniorVicePresidentforBusiness Affairs
Harold Messing
(Entertainment Attorney, Los Angeles and New
York) and Michael Wiese
Producer/Director).

At Cinetex ‘90 my fellow panel members:
Michael Sherman (Jeffer, Mangels, Butler &
John

Entertainm ent BusinessSetviees International) and

at Vision International),

(Moderator,

Marmaro), Sansone (President,
JoelKoenig (Partnerin Charge, CenturyCityoffice
of Deloitte & Touche).

At the American Academy of Independent
Film Producers seminar in 1986 (with titles as of
that year): Lawrence Garret (Director of Sales and
Acquisitions for Arista Films), Dov S-S Simens
(The Film Doctor), Lance Hool (Producer
“Missing In Action”), Hank McCann (Casting
Director for “Pennies From Heaven”), Dom
Spinosa (Head of MGM’s Payroll Department),
Susan Strasberg (Actress), EricE pstein (Attorney),
Ezra Doner (Vice President, Business Affairs,
Cinema Group), Randy Gaiber (Bank of
California), Wilbur Hobbs (Wells Farbo Bank),
Mary Savarese (Cohen Insurance), David Rudich
(Music Rights Attorney) and Roger Corman
(Producer).lalso thank themembers of the 1992
UCLA Extension dass
“Contractual Aspeas of Produdng, Finandngand

Winter Quarter
Distributing Film,” who saw earlier drafts of this
book.

Although I havelearned agreat deal from my
brief exposuretotheabovenamed persons,none
of these individuals orentities is responsible for
the definitions, usage examples or commentary
contained in this book. I alone take full
responsibility for whatever defidendes are

contained herein.

Jobhn Cones, Entertainment and Film Attorney
Los Angeles, Fall 2007






INTRODUCTION

ikemanyindustries,theU.S. film industry
L has developed itsown unique vocabulary
to describe its activities and operations.
Many books, articles and agreements indude a
small glossary to help people understand this
lexicon. Several major film dictionaries also are
available (see Bibliography). These books do a
good job in defining concepts assodated with the
technical, production or marketing aspects of the
film business. However, they typically have very
littlecontentabout the finandngand distribution
aspects of filmmaking —i.e.,thebusiness side of
the movie-making business.

I wrote this dictionary to help fill this void.
More spedfically, my goal was to help level the
playing field a bit when it comes to negotiating
finandng and distribution offilms. Thelarge film
studios and theater chains em ployattorneys and
others who are experts in negotiating film
contracts. In contrast, most independent
filmmakers and producers havelimited knowledge
of the law, in part because the schools and
universities thateducated them stress thetechnical,
creativeorproductionsideoffilm making, not the
businessside.One consequenceofthisdisparityis
that independent filmmakers and producers are
usually at a disadvantage when it comes to
negotiatingthefinandnganddistibution ofafilm.

The information in this book should prove

valuable to a wide range of people seeking to

independentlyproduceafilm,indudingattorneys,
distributors, executive producers, producers,
assodate producers, studio executives, screen
writers, directors, exhibitors, broker/dealers,
money finders, accountants, auditors, investors,
profit partidpants, federal and state government
offidals and film students.

Theterms and phrases defined and discussed
in this dictionaryare those of feature film finance
and distribution,whichindudes film production,
marketing, accounting, insurance, securities, legal
structures (e.g.,corporate,limited partnershipand
limited liability com pany financng vehides), and
general finandal arenas. All of the prindpal formss
of feature film finance are covered, induding
studio/ disttibutors, production com panies,lending
institutions,co-finandng, pre-sales, grants, foreign
and passive investor finandng. Some additional
terms and phrases are induded, notbecause they
commonly appear in film finance or movie
distribution agreements but because they are
essential to awell-rounded understanding of the
industry and environment in which such film
financeand distributionagreem entsarenegotiated
(see “Contract of Adhesion”). Still other terms
were selected and induded because they may help
readers understand some of the terms in this
dictionary. Inmanyinstances,the definitions also
showhow the term or phraseisspedficallyusedin

the film industry.
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PersPECTIVE OF Tis Book

As mentioned above, this book was written to
help independent filmmakers and producers
negotiate successfully with big studios and film
distributors. For some terms and concepts, this
book provides more than a desciptive
definition—itseeks to more fully explorethefilm
industrybyanalyzingsom eofthereasonswhythis
business is dominated by the major studio/
distributors and why independent feature film
producers as a group have so little dout in the
industry (see “Infetior Bargaining Position”).
Manyoftheideas expressed in this bookcame
from experts who spoke at industry seminars
listedinthe“Acknowledgments” section,orfrom
the books and artides listed in the bibliography
and the conversations I have had with several
hundred independent producers during the past
five years. Many attended one or more of the
several hundred seminarlectures on film finance
and distribution that I have giveninLos Angeles,
New York, San Frandsco, Las Vegas, Dallas,
Houston, and elsewhere. I am a practidng film
attorney. I also have worked as an assodation
executive, a lobbyist and aradio/ television news
reporter. Alloftheseroles have helped shaped the

content of this book.

Wiy Focus on DisTRIBUTION?

Some readers may be wondering whyabook on
film finance would also discuss distribution. The
reason is that film finance cannot be adequately
explainedifno provisionismadeforhowinvested
moneymayormaynotreturn to finandersand /or
investors (i.e., the finandal side of distribution).
The feature film industry has a history of anti-

com petitive practices, and distribution is often at

the center of these problems. Myhope is that the
emphasis on antitrust issues may help aspiring
filmmakers to recognize that there are certain
significant batriers to entry (see the entries on

”»

“Barriers to Entry,” “Insider’s Game” and
“Relationship Driven Business”)—so significant
that many will find itim possibleforthem to geta
fairhearing for their talents orideas. The editorial
emphasis on antitrust law issues also may help
aspiring filmmakers avoid violating the law (see
“Business Practices,” “Conduct Restrictions” and
“Predatory Practices”). Finally, for readers who
have little knowledge of the legal proscriptions
against such conduct, this book may help keep
them outoftroubleas well as uncoverand report
abusestotheU.S.JusticeDepartm entand/ ortheir
own friendlyantitrust law litigator in the event a
dvil remedy is appropriate (see “Remedy” and
“RICO”).

How 1o Ust Tius Book

Like other dictionaries, this book maybeused as
a reference source to determine the meaning ofa
specific term as used in a given context. But
because all of the terms induded herein relate to
the rather broad field of film finance and
distribution, it can also be used as a textbook to
gain a fairly om prehensive understanding of the
business.

For dassroom use or independent study,
readers may also take certain broad subject areas,
such as those listed on the so-alled “Motion
Picture Production Chart” (i.e., Acquisition,
Development, Packaging, Production Finandng,
Pre-Production, Prindpal Photography, Post-
Production and Delivery—see next section for
details),and use the extensivecross-referencngof
terms in that chartorwithin the definitions of the

terms themselves. My updated list of “337
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Business Practices of the Major Studio/
Distributors” (see page 7) also canalso beused in
this way. An entire reading assignment for a dass
canbeorganized around thesegroupingsofterms.

For readers who are relatively new to the field
of film finance and distribution, I have also
induded asection called “Overview of the Motion

>

Picture Industry,” which helps place the terms
defined in this dictionary into a general context.

All entries in this book are alphabetized by

letter rather than by word (i.e., multiplewordsare
treated as singlewords). Also,certain abbreviations
oracronyms appearas entries in the main textbut
generally refer to the corresponding full term as it
would appear elsewhere in the text. Terms and
phrasesmentioned within otherdefined termsand
phrases are not capitalized or italiczed because
that can be distracting. Instead, terms are cross-

referenced at the end of each defined term.






TERMS ASSOCIATED WITH
MortioN PICTURE PRODUCTION

he development and production of amotion picture can be broken down into stages or steps,
beginning with “Acquisition” and ending with “Delivery.” These stages are also known as the
“Producer’s Task List.” Hereare someofthekeytermsassodated with each stagethataredefined

in this dictionary.

1. ACQUISITION

Acquisition Agreement Fixed Work Play
Book License Public Domain
Certificate of Authorship Literary Work Submission Release
Chain of Title Magazine Article Underlying Property
Copyright Option Agreement Work Made for Hire
Fair Use Original Screenplay

Plagiarism

2. DEVELOPMENT

Basic Story Outline Idea/Concept Screenplay
Copyright Registration One-Line Description Synopsis
Development Financing Polish Treatment

Final Screenplay Rewrite WGA Registration
First Draft

3. PACKAGING

1* Draft Script Breakdown Packaging Attorney Production Budget

Casting Packaging Service Production Board
Completion Bond Packaging Agent Script and Breakdown
Director Commitment Partial Financing Star Commitments

Director Deferments Pre-Sales, if any Star Deferments
Distribution Agreements Producer Deferments Tentative Budget

Lab Deferments Producer/Director Undertakings Tentative Shooting Schedule
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4.

PRODUCTION FINANCING

Blocked Funds
Co-Productions
Corporate Financing
Currency Deals
Debt Capitalization
Facilities Deals

PRE-PRODUCTION

Annotated Script

Chain of Title Documents
Crew /Performer Agreements
Deal Memos

Director Agreement

PHOTOGRAPHY

Cast/ Extras

Dailies (Rushes)
Director
Director’s Cast List
Editing
Equipment Rentals

Fees and Taxes

PoOST PRODUCTION

Dialogue Replacement
Dirty Dupes

Editing

Foley Stage Recording

DELIVERY

Action Continuity

Certificate of Insurance
Composite Optical Soundtrack
Credit Statement

Delivery Schedule

Dialogue

Dialogue and Sound Items
Film Credits

Film and Soundtrack Materials
Final Answer Print

Grants

Joint Venture

Limited Partnership
Limited Liability Company
Loans

Negative Pickup Agreement

Equipment Rental Agreements
Film/Sound Lab Agreements
Location & Stage Agreements
Music Agreements

Producer’s Liability Insurance

Film Stock/Sound Stock
Insurance

Lab Film Processing Letter
Location List
Post-Production Schedule
Producer

Publicity

Music

Negative

Optical Effects
Pick-up Photography

Final Screenplay
Inter-Positive
Internegatives
Laboratory Letter
Laboratory Access Letter
Main and End Titles
MPAA Certificate
Original Picture Negative
Out-takes (Cutouts)

P-F/D

Pre-Sales Agreements
Studio

Subsidies

Tax Shelters

Producer’s Agreement
Script Clearance
Shooting Script
Written Releases

Second Units
Set Design
Staff

Studio Rental
Transportation

Pre-Mix Session
Sound Effects
Special Effects
Titles

Photographs

Publicity Material

Residual Information
Screen Credits

Shooting Script

Sound Album Materials
Television Cover Shots
Title and Copyright Reports
Work Print



g0/ BUSINESS PRACTICES OF THE
MAJOR STubio/DISTRIBUTORS

cfollowingtermsareassodated with thebusinesspractices ofthemajorstudio/distributorsand

I werecollected from reports in tradepapers,booksabouttheindustry,magazineartides,lawsuits

and law journal artides. These terms and others are defined in this dictionary.

Account Number

Actual Breakeven

Adhesion Contract/Contract of Adhesion
Adjusted Gross

Adjustment

Admission Price Discrimination
Advertising Overhead
Advertising Costs

Allocations

Allow ances

Ancillary Rights
Anti-Competitive Practices
Anticipated Expenses
Antitrust Law Violations
Apportioned Expense
Approved Elements
Arbitration

Article Tw enty

Artificial Breakeven

Artificial Pickup

Assignment

Association Antitrust Policies
Attendance Checking

Audit

Average Negative Cost

Bad Debt

Bad Faith Denial of Contract
Bankruptcy

Bargaining Pow er

Barriers to Entry

Below -the-Line Fringes

Best Efforts Clause

Bidding War

Blacklisting

Blind Bidding

Block Booking

Blocked Currencies

Blurbs

Boilerplate

Breach of Contract

Breakeven

Buchw ald Case

Buying A Gross

Cartel

Cash Breakeven

Censorable Material

Checking and Collection Costs
Closed Bidding

Co-Feature

Collective Bargaining Agreements
Combination in Restraint of Trade
Combination Ad

Commercial Bribery
Commingling of Funds
Commonly Understood

Completion Bonds

Concentrated Ow nership
Conduct Provisions

Confidence Game

Conflicting Dates

Conflicts of Interest

Conscious Parallelism
Conspiracy

Consultation

Continuous Supply of Product
Contractual Overhead
Contractual Breakeven
Contractually Defined Profits
Controlled Availability
Controlled Theatre

Cooperative Advertising
Corporate Opportunity
Covenant of Good Faith and Fair Dealing
Creative Accounting

Creative Control
Cross-Collateralization
Customarily Kept by the Distributor
Customary

Day and Date

De Facto Cross-Collateralization
Deal Memo

Deem

Default Disaster

Deferments or Deferrals
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Delivety Date Acceleration
Delivery Requirements
Delivery

Development Hell
Development Deal

Direct Distribution Expense
Discounts

Discretion

Discretionary Cross-Collateralization
Discrimination

Distribution Commitment
Distributor Credit
Distributor Commercials
Dividend

Dominant Media Conglomerates
Double Add-Back

Double Distribution Fees
Double Feature

Dues and Assessments
Duress

Economic Abuses
Economic Reprisal

Entire Agreement Clause
Errors and Omissions Insurance
Exclusions

Exploitation Film

Extortion

Facilities Allocations
Feature Film Limited Partnership
Fiduciary

Film Rentals

Film Schools

Final Judgment

Final Marketing Outlet

Final Cut

Financial Management

First Position Gross
First-Run Zoning

Five O’Clock Look

Floor

Foreign Receipts

Foreign Tax Credits
Formula Deal

Franchise Agreements
Fraud

Free Enterprise System
Frequency of Payments

Front End Load

Generally Accepted Accounting Principles

Glamour Industry
Good Faith

Grant of Rights

Graylisting

Greed

Gross Floor

Gross Participants

Gross Points

Gross Receipts

Hard to Audit Expenses
Hidden Agendas

Holdback Periods

Home Video Royalty
Homogenous Films
Horizontal Price Fixing
House Nut

Idea

Tllegal Trade Practice

Illegal Combination

Ilusory Promise
Improperly Claimed Expenses
Incestuous Share Dealing
Independent Audit Rights
Independent Checking Company
Independent Feature Project (IFP)
Industry Assessments
Inferior Bargaining Position
Initial Actual Breakeven
Insider’s Game

Interest

Laziness

Level Playing Field
Leverage

Liability Limitation
Licensing Process

Lie, Cheat and Steal Syndrome
Limits on Dividends
Litigation Disclaimer
Litigation Budget

Loan Sharking

Lobbying

Long Form Agreement
Mafia

Major Exhibition Chains
Management

Manipulation

Market Pow er

Market Share

Marketplace of Ideas
Merger Guidelines
Minimum Admission Prices
Minimum Rating

Mod-Controlled Distribution Company

Model Agreement

Money Laundering

Monopoly

Most Favored Nations Clause
Motion Picture Association of America
Movies With A Message

MPAA Cattel

MPAA Rating and Certificate
Multi-Cultural Society
Name-Dropping

NC-17

Negative Costs

Negotiated Contractual Definitions
Negotiated Deal

Nepotism

Net Profit Participation
Number of Screens

Objective Delivery Requirements
Off-the-Bottom Expenses
Off-the-Top Expenses

Offset Rights

Oligopoly

Ongoing Costs

Oral Representations

Ordinary Interest

Otrdinary Course of Business
Outright Sales

Outstandings

Over-Budget Penalty
Over-Reported Travel

Overhead or Overhead Costs
Overreaching

Package Sales

Parallel Business Behavior
Paramount Consent Decree of 1948
Per Se Violations

Perpetuity

Polarization

Political Influence

Power

Predatory Practices

Prejudice

Price Fixing

Price Discrimination

Print Costs

Problem Producer

Producer’s Share

Producers Guild of America (PGA)
Production Overhead
Production Costs

Profit Participations
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Prompt Payment
Propaganda

Puffed Numbers
Racketeering

Ratings

Reasonable Efforts Clause
Reasonable and Customary
Rebate

Reciprocal Preferences
Relationship-Driven Business
Release Slots

Release Commitment
Remitted or Remittable
Reserve for Returns
Residuals and Royalties Provision
Restraint of Trade
Restricted Currencies
Retroactive Increase
Retroactive Basis
Revolving Door

RICO

Rising Production Costs
Role of Government
Rolling Break-Even
Royalty Basis

Rules

Running Time

Same Percentage as Film Rental Earned
Scam

Scrapping Prints

Script Changes

Second Breakeven
Self-Dealing

Settlement Transactions
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DVERVIEW OF THE
MortioN PICTURE INDUSTRY

hetheatricalm otion pictureindustryin the

United States has changed substantially

T

to evolverapidly. Historically, the“major studios”

overthelast three decades and continues

financed, produced and distributed the vast
majority of American-made motion pictures seen
by most U.S. moviegoers. However, during the
mostrecent decade, many of themotion pictures
released have been produced by so-called
independentproducers,eventhough someofthe
production financdng for such pictures and
distibution fundshavebeen provided bythemajor
studio/distributors. Otherindependent filmsare
distributed by independent distributors who are
not affiliated with the major studios.

What follows is a sim plified overview of the
complex process of produdng and distributing
motion pictures and is intended to help investors
understand the motion picture business. This

overview does not desaribe what will necessarily

occur in the case of any particular motion picture.

ProouctioN or MotioN PICTURES

During the film-making process, which generally

takes 12 to 24 months, a film normallyprogresses

11

through several stages. The four general stages of
motion picture production are development,pre-
production, prindpal photography and post-
production. A brief summaryofeach of the four

stages follows.

Development

In thedevelopment stage, literary material for
a motion picture project is acquired, either
outright,throughanoption to acquire such rights,
or by hiring a writer to create original literary
material. If the literary material is not in script
form,awritermust createascript. The script must
be suffidently detailed to provide the production
companyand others partidpating in the finandng
of a motion picture enough information to
estimate thecostofprodudngthe motion picture.
Projects in development often do not become

completed motion pictures.

Pre-Production
the the

production company usually selects a director,

During pre-production  stage,
actors and actresses, prepares abudget and secures
thenecessary finandng. In ases involving unique

or desired talent, commitments must bemade to
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keep performers available for the picture. Some

pre-production activities may occur during

development.

Principal Photography

Prindpalphotographyis theprocessoffilming
amotion pictureandisthemost costly stage of the
production of a motion picture. Prindpal
photography may take 12 weeks or more to
com plete. Bad weatheratlocations, theillnessofa
cast or caew member, disputes with local
authorities ot labor unions, a directot’s or
producer’s dedsion to re-shoot scenes for artistic
reasons and other often unpredictable events can
seriously delay the scheduled completion of
prindpalphotogmphyand substantiallyincreaseits
costs. Oncea motion picture reaches the prindpal

photography stage, it usually will be com pleted.

Post-Production

Dutingthepost-production stage, theeditingof
the raw footage and the scoring and mixing of
dialogue, musicand sound effects tracks takeplace,

and master printing elements are prepared.

Distribution of Films

Motion picture revenue is derived from the
worldwidelicensingofamotion pictureinsomeor
allofthefollowing media: (a) theatricalexhibition;
(b) non-theatrical exhibition (viewinginairplanes,
hotels, military bases and other fadlities); (¢) pay
television systems for delivery to television
receivers by means of cable, over-the-air and
satellitedeliverysystemss; (d) com m erdaltelevision

networks; (€) local com merdaltelevision stations,

(f) reproduction on video cassettes, DVDs (and
video discs) for home video use, and (g) the
Internetand othernew technologies suchas Video
on Demand (VOD)andNear Video On Demand
(NVOD). Revenue may also be derived from
licensing “andillary rights” to amotion picture for
thecreationofbooks,published musicsoundtrack
albums and merchandise. A picture is not always
sold in all of these markets or media.

The timing of revenues received from the
varioussources varies from film to film (seerelease
sequence chart below). Typically, 90 percent of
theatrical receipts from distribution in the United
States are received in the first 12 months after a
film is first exhibited. In therest of the world, 40
percent is typically received in the first year, 50
percent in the second year and 10 percent in the
third and remaining years.

Most home video royalties also come during
the first year (80%). Pay and cable license fees are
typically received 65 percent in the third year, 25
percent in the fourth year and 10 percent in the
fifth year following theatrical release.

Themajority ofsyndicated dom estictelevision
receipts are typically received in the fourth, fifth
and sixth years aftertheatrical releaseif thereare no
networtk television licenses and the sixth, seventh
and eighth years if there are network licenses.

The markets for film products have been
undergoingrapid changes becauseoftechnological
and other innovations. As a consequence, the
sources of revenues available have been changing
rapidly and the relativeim portance of the various
markets as well as the timing of such revenues has
also changed and can be expected to continue to

change.
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SAMPLE FEATURE FiLM RELEASE SEQUENCE

Years of Movie Release

1 2 3 4 5 6 7
Domestic Theatrical ==
Pay Per View ==
Foreign Theatrical ====
Home Video/DVD S e T
Pay Television +++ A+

Foreign Television
Network TV
TV Syndication

== Windows with open-ended time periods

++ Windows with exdusive runs

F+HHt

A+
Ft -+

Sources: LINK Resources, Off-Hollywood & Entertainment Industry Economics, 2nd ed.

SOURCES OF REVENUE

Movie release sequences are a function of the
marketplace and tosomeextenttheprerogativeof
individual distributors. Thus, release sequen ces
change from time to time, as new delivery
technology is introduced and may vary with
spedfic films. As a result of the different time
periodsduringwhich moviesareexhibitedand /or
viewed in various marketsand media, the revenue
stream generated by a given movie may typically
continue for seven years or more.

Inthesam plereleasesequenceprovided above,
all but home video, network television, the

presentation of dassic pictures on pay television

and television syndicationarecom pleted bytheend
of year two; thus, the great percentage of the
revenue generated by movies comes during and
imm ediately after the eatlier windows, assuming
paymentsaremadeprom ptly. Also,thepercentages
of revenue generated by each market vary from
year to year (e.g., foreign has been growing in
recent years relative to domestic theatrical). The
release sequence chart does not consider the
potential revenue from a movie sound track
album, merchandising possibilities orits value as
part of a film library.

Thefollowingisabrief summaryof each ofthe
sources of revenue of motion pictures and the
distribution/licensing processassodated with such

sources.
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U.S. Theatrical Distribution

In recent years, United States theatrical
exhibition has generated a dedining percentage of
the total income earned by most pictures, largely
because of theincreasing im portance of cable and
pay television, home video and other andllary
markets. Nevertheless, thetotal revenues generated
inthe U.S. theatricalmarketarestillsubstantialand
are still likely to account for a large percentage of
revenues for a particular film. In addition,
petformancein the U.S. theatricalm arket generally
also has a profound effect on the value of the
picture in other media and markets.

Motion pictures maybedistributed to theatrical
markets through branch offices. Theatrical
distribution requires the ommitmentofsubstantial
funds in addition to a motion picture’s negative
cost. The distributormustarrange finandng and
personnel to (a) ceate the motion picture’s
advertising cam paign and distribution plan, (b)
disseminateadvertising,publicityand promotional
material by means of magazines, newspapers,
trailers (“coming attractions”) and television, (¢
duplicate and distribute prints of the motion
picture, (d) “book” the motion picturein theaters
and (e) collect from exhibitors the distributor’s
shatre of the box office teceipts from the motion
picture. A distributor must carefullymonitor the
theaters to which it licenses its picture to ensure
thattheexhibitorkeepsonlytheamountstowhich
it is entitled by contract and promptly pays all
amountsdueto thedistributor. Distributors will
sometimes reach negotiated settlements with
exhibitors as to theamounts to be paid, and such
settlements may relate toamounts due for several
pictures.

For a picture’s initial theatrical release, a U.S.
exhibitor will usually pay to a distributor a
percentage of box office receipts which is

negotiated based on the expected appeal of the

motion picture and the stature of the distributor.
The negotiated percentage of box office receipts
remitted to the distributor is generally known as
“film rentals” and is typically characterized in
distribution agreements as a portion of the
Such

customarily diminish during the course of a

distributor’s “gross receipts.” rentals
picture’s theatrical run. Typically, the distributor’s
share of total box o ffice receipts over the entire
initial theatrical releaseperiod will average between
25to 60 percent depending on numerous factors;
the exhibitor will retain the remaining 75 to 40
percent (See John W. Cones, The Feature Film
Distribution Deal| Carbondale,IL:Southern Illinois
University Press, 1997]). The exhibitor will also
retain all receipts from the sale of food and drinks
at the theater (concessions). Occasionally, an
exhibitor will pay to the distributor a flat fee or
percentage of box office receipts against a
guaranteed am ount. Pay television and newhome
entertainment equipment (such as video games,
computers and video cassetteplayers) offeramore
general com petitive alternative to motion picture
theatrical exhibition of feature films.

Major film distributors are often granted the
right to license exhibition of a film in perpetuity,
and normallyhavetheresponsibilityforadvertising
and supplying prints and other materials to the
exhibitors. Under some arrangements, the
distributorretainsadistribution feefrom thegross
receipts, which averages about 33 percent of the
film’s gross reccipts (see The Feature Film
Distribution Deal) and recoupsthecosts incurred in
distributing the film. The prindpal costs incurred
are the cost of duplicating the digital master into
prints foractual exhibition and advertising of the
motion picture. The distribution deal usually
stipulates that the parties providing the finanding
are entitled to recover the cost of produdng the

film. However, bank-financed productions will
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typically require that the bank be paid back its
prindpal, interest and fees before the film is
actually released (i.e., upon delivery to the
distributor).

Expenses incurred in distributing a motion
picturearesubstantialand varydependingon many
factors. Thesefactorsindudetheinitialresponseby
the publicto themotion picture, the nature of its
advertising cam paign, thepattern ofits release (e.g.,
thenumberoftheaters booked and the length of
time that a motion picture is in release). The
amount film distributors spend on prints and
advertising is generally left to the discretion of the
distributor. In some instances, however, the
produermaynegotiateminimum expendituresor

ceilings on such items.

Foreign Theatrical Distribution

Whilethevalueofthe foreign theatrical market
varies due to currency exchange rate fluctuations
and the political conditions intheworld orspedfic
territories, it continues to provide a significant
source of revenue for theatrical distribution. In
recent yeats foreign theatrical revenues have often
been accountable for more than 50 percent of a
domestically produced U.S. film’s gross theatrical
revenue. Because this market is comprised of a
multiplidty of countries and, in some cases,
requires the making of foreign language versions,
the distribution pattern stretches over a longer
period of time than does exploitation ofa film in
Major

studio/distributors usually distribute motion

the United States theatrical market.
picturesin foreign countries throughlocalentities.
Theselocal entities generally will be either wholly
owned by thedistributor(ajoint venture between
the distributor and another motion picture
company) or an independent agent (or sub-

distributor).Suchlocal entities mayalso distribute

motion pictutes ofotherproducers,indudingother
major studios.

Film rental agreem ents with foreign exhibitors
takeanumberofdifferent forms, buttheytypically
provide for payment to a distributor of a fixed
percentage of box office receipts or a flat amount.
Risks assodated with foreign distribution indude
fluctuations in cutrency values and government
restrictions or quotas on thepercentage of receipts
that maybe paid to thedistributor, the remittance
of funds to the United States and theim portation

of motion pictures into a foreign country.

New Technologies

High-tech movie megaplexes are changing the
very landsaape of the domestic and foreign
distribution marketplace, espedallyin France,Italy,
Eastern Europe and Russia. In the U.S. market,
which started the trend, giant dneplexes or
megaplexes with 10 to 12 screens per complex,
have replaced single- or three-screen theaters. The
35mm negative is not dead, but its days may be
numbered. A report by SRI Consulting recently
stated that “movies encoded as digital files, either
recorded on optical discand physically shipped or
broadcast via satellite orland line, will increasingly
replace film prints as the preferred method for

>

distributing movies to theaters ... .

Home Video Rights

Since its inception, the homevideo market in
the United States has experienced substantial
growth in the last decade. Certain foreign
territories, particularly Europe, have seen an
increased utilization of homevideo units because
of the relative lack of diversified television
programming,although thosedrcumstanceshave

been changing also. Consequently, sales of video
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assettes have increased in such markets in recent
years. Although growthin thisareamaybereduced
becauseof an increasein television programming
in such foreign territories, receipts from home
video orDVDin these markets can be expected to
continue to be significant.

Filmss aregenerally released on home video six
to nine months after initial domestic theatrical
release of the picture, but before the exhibition of

the picture on cable/pay or network television.

Domestic TV Distribution

Television rights in the United States are
generally licensed first to pay television for an
exhibition period following home video release,
thereafter to network television foran exhibition
petiod, then to pay television again, and finally
syndicated toindependentstations. Therefore, the
owner of a film may receive payments resulting
from television licenses overa period of six years

or more.

Domestic Cable and Pay TV

Pay television rights indude rights granted to
able, directbroad castsatellite, microwave, pay per
view and other services paid for by subscribers.
Cableand pay television networks usuallylicense
pictures forinitialexhibitioncom mendngsixto 12
months after initial dom estictheatrical release, as
well as for subsequent showings. Pay television
services such as HomeBox Office, Inc. (“HBO”)
and Showtime/The

(“Showtime”) haveentered into output contracts

Movie Channel, Inc
withoneormoremajorproduction companieson
an exdusive or non-exdusive basis to assure
themselvesacontinuoussupplyofmotion picture
programming. Some pay television services have
required exdusivity as a precondition to such

contracts.

The pay television market is characterized bya
large number ofsellers and few buyers. However,
the number of motion pictures utilized by these
buyers is significantly large and a great majority of
motion pictures thatreceive theatricalexhibitionin
the United States are, in fact, shown on pay

television.

Domestic Network TV

In the United States, broad cast network rights
are granted to ABC, CBS, NBC or other entities
formed todistributeprogram mingto alargegroup
ofstations. Thecomm erdal television networksin
the United States license motion pictures for a
limited numberofexhibitionsduringaperiod that
usually commences two to three years after a
motion picture’s initial theatrical release. During
recent years, only a small percentage of motion
pictures have been licensed to network television,
and the fees paid for such motion pictures have
dedined. This dedineis generallyattributed to the
growth of the pay television and home video
markets, and the ability of com merdal television
networks to produce and acquire made-for-
television motion pictures at a lower cost than
license fees previously paid for theatrical motion

pictures.

Domestic TV Syndication

Distributors also license the right to broad cast
a motion picture on local, commerdal television
stationsin theUnited States,usuallyfora period of
five years after initial theatrical release of the
motion picture, but earlierif the producerhas not
entered into a commerdal television network
license. This activity, known as “syndication,” has
become an important source of revenues as the
number of, and competition for, programming

among local television stations has increased.
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Foreign TV Syndication

Motion pictures are now being licensed in the
foreign television market in a manner similar to
that in the United States. The number of foreign
television stations as well as the modes of
transmission (i.e., pay, ablenetwork,satellite, etc.),
havebeen expanding rapidly, and thevalueofsuch
markets has been increasing and should continue
to expand.

Producers may license motion pictures to
foreign television stations during thesameperiod
they license such motion pictures to television
stations in the United States; however,
governmental restrictions and the timing of the
initial foreign theatrical release of the motion
picturesin the territory may delaytheexhibitionof

such motion pictures in such territory.

Non-Theatrical Distribution

Inadditionto themarketsand mediadiscussed
above, the owner of a film may also be able to
license the rights for non-theatrical uses to
spedalized distributorswho,in turn, m akethe film
available to aitlines, hotels, schools, off-shore oil
rigs, publiclibraries, prisons, com munity groups,

the armed fotrces and ships at sea.

internet and Broadband

Recent technological advances, such as digital
satellitetransmission,cablemodems and DSL,, all
geared to high-speed broadband Internet access,
provide another potential revenue source for
feature films. In the near future, there may be
several “Net-casters” with the ability to releaseand
distribute a theatrical quality, full-length motion

picture over the Internet on a global basis,

essentially by-passing the high costs and fee

structure of traditional distributors.

The collective retained rights in a group of
previously produced motion picturesis often akey
asset, because such pictures may be relicensed in
thepayand com merdaltelevision,homevideoand
non-theatricalmarkets, and occasionallymaybere-
released for theatrical exhibition.

Although no one can be certain of the value of
theserights, certain older filmss retain considerable
popularity, and mayberelicensed for theatrical or
television exhibition. New technologies brought
about by the continuing improvements in
electronics may also give rise to new forms of

exhibition which will develop value in the future.

Other Ancillary Markets

A distributor may earn revenues from other
andllary sources, unless the necessary exploitation
rights in theunderlyingliteraryproperty have been
retained bywriters, talent,com posersorotherthird
parties. Theright to use theimages of characters in
a motion pictute may be licensed for
merchandising items such as toys, T-shirts and
posters.

Motion picture rights mayalso belicensed for
novelizations of the screenplay, comic book
versions of the screenplay and books about the
making of themotion picture. The soundtrack of
a motion picture may be separately licensed for
soundtrack records and may generate revenue in
the form of mechanical perform ance royalties,
public performance royalties and sheet music

publication royalties.
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abandonment provision — A dause in a

production-finandngdistributionagreementthat
sets out under what drcumstances the studio
finander may be permitted to stop production
and further finandng of a motion picture (see

“production-finandngdistribution agreement”).

abbreviated force majeure clause — A

provision in contracts thatisintended to excuse
a party from performance of its obligations in
the event thatsuch performanceis prevented by
forces outside thecontrolofsuch partyand that
does not spedfy the events or acts that excuse

petformance (see “force majeure dause”).

above-the-line — Theportionofa film’s budget
that covers major creative elements and
personnel (i.e., those creatively unique and
individually identifiable elements). These are
primarily story acquisition, screenplay rights,
script developmeent, writer, executive producer,
producer,directorand prindpal membersofthe
cast. The phrase “above-the-line” refers to the
location on the film budget of the spedfic
expense item/person (see “acquisition
agreement,” “below-the-line,” “development”
and “prindpal players”).

above-the-line costs— Film production-period

costs relating to acquiring the story rights,

21

property rights assodated with the screenplay,
saipt development and signing the producer,
directorand prindpal members of the cast (see
“above-the-line” and “below-the-line costs”).

above-the-line deferrals — The postponement

of payment forsomeorall of thesalaryorother
remuneration due to be paid to above-the-line
personnel. Such deferrals are often negotiated in
low-budget motion picture projects and
sometimes ate required in lender financed
pictures (see “deferments” and “negative

pickups”).

above-the-line employment agreements —

Employmentcontracts for persons whoseline-
item film budgetentriesappear“above-the-line”
in the film’s budget (i.c., above the line that
separates those persons whose services are
considered creatively unique and individually
identifiable from thosethatarenot). Above-the-
line employment agreements are individually
“below-the-line” and

negotiated (see

“employment agreements”).

above the regular title — (same as “above the

title”).

above the title — A reference to the position of

frontcredits that appear before the maintitleon
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the motion picture screen. Occaasionally, the
position of front credits may be a negotiating

issue for certain partidpants in a film (see

“director,” “producer,” “star” and “studio”).
absorption — (see “absorption arrangement”).
absorption arrangement — With respect to

feature film sub-distribution arrangements,
cither when anindependentdistributor uses a
majorstudio/disttibutorforactualdistribution
orwheretheindependentdistributorusesother
independent sub-distributors, a situation in
which theindependent distributorabsorbs the
fee of the actual distributor within its own
distribution fee in order to avoid double
charging the revenue stream of the film for

distribution fees (“double distribution fees,”

“pass through,” “override” and “sub-
distribution”).
absorption formula — (see “absorption

arrangement”).

abridgement — A shortened form of a literary
workretaining the generalsenseand unityofthe
original (see “underlying property”).

abusive taxshelter— Aninvestmenttransaction,
oftenstructured asalimited partnership orother
flow-through vehide, that is devoid of any
economicpurposeother than thegeneration of
tax benefits or whose daimed tax benefits are
questionable (see “tax shelter”).

AcademyAwards— Film industryhonors (along
with statuettes called Oscars) presented each
Spring since the late 1920’s by the Academy of
Motion Picture Arts and Sdences for excellence
in avariety of categories. In recent years, the fact
thatamotion picture wins an Academy Award
has added as much as 10 million dollars to the

film’s gross box office receiptsduringthe film’s
continuingorsubsequentruns.Thus,theability
of a distributor to influence the votes of the
Acdemymembers on such issues is extremely
valuableand to thatend, manydistributorshave
conduded expensivepromotionalcam paignsto
Academymembers in search ofthosevotes (see
“AcademyofMotion Pictures Arts & Sdiences,”
“distribution expenses” and “Oscar”).

Academy of Motion Picture Arts & Sciences
(AMPAS) —

organization created in

A professional
1927
composed of more than 4,000 motion picture

honorary

and now

crafts-persons. The Academy was formed for
the general purposeof providing incentives for
higher levels of technical and professional
achievementamongallbranches offilm making.
Its stated spedfic purposes are to advance the
arts and sdences of motion pictures; foster
cooperation among creative leaders for cultural,
educational and technological progress;
recognizeoutstandingachievements; cooperate
on technical research and improvement of
methods and equipment; provide a common
forumand meetingground forvatiousbranches
and crafts; represent the viewpoint of actual
creators of the motion picture; and foster
educational activities between the professional
community and the publicat-large. The
Academy states thatitdoes not getinvolved in
economiglabororpoliticalissues. TheAademy
awards the Oscars, maintains afilm libraryand
sponsors student film awards and speaker
programs. Membership is by invitation of the
BoardofGovernorsand islimited to thosewho
haveachieved distinction in the arts and sdences
of motion pictures. Some of the criteria for
admittance are: film credits of a caliber that
reflect the high standards of the Academy,
Award,

achievement of unique distinction, earning

nomination for an Acdemy



Dictionary of Film Finance and Distribution 23

spedal merit or making an outstanding offering) is signed or after the SEC comments
contribution to film (see “insider’s game,”

“members of the dub” and “Oscars”).

are com plied with, and the registration
statement is filed in final form. Securities are
sometimes sold to raise money from investors

Academy Players Directory — A multiple for film projects (see “effective” and “waiting

volumepublication of the Academyof Motion petiod”).
Picture Arts and Sdences that contains a
photographiclisting of actorsand actresses (see ~ accountable gross — A contractually defined

“Academy of Motion Picture Arts and term used insomefilm distribution agreem ents

Scences”). to mean som ething akin to distributor’s gross

receiptsminusspedfied off-the-top deductions

accelerated cost recovery — IRS approved (see “adjusted gross,” “exdusions,” “film
methodsusedindepredating (i.e.recovering the rentals,” “off-the-top” and “producer’s share”).

cost through tax deductions) of fixed
accountant — Onewho is trained and skilled in

(qualifying) assets within ashorter period than
the expected useful (economic) lives of the
assets (i.e., a faster recovery of such cost). Such
methodsofdepredation thusprovideeatliertax
benefits than traditional straight-line
depredation. The income forecast method of
depredationsometimesused for filmsisaform
ofaccelerated cost recovery (see “depredation,”
“income forecast method” and “straight-line
depredation”).

acceleratedrate — Occurring moreoftenduring
the same period or at an increased frequency
(e.g., a gross partidpation may be paid at an
accelerated rate depending on how certain the
distributoris ofits abilityto obtain revenues that
make up the distributor gross receipts out of
which such particpations are to be paid; see

2 ¢

“gross partidpations,” “gross profitparticpant,”

“gross receipts” and “particdpant”).

acceleration — The dedaration by the federal
Securities and Exchange Com mission (SEC)
thataregistration statementforapublicoffering
of securities is effective, which in turn means
that the registered securities can be sold.
Acceleration  usually occurs the day the
underwriting agreement (in an underwritten

the system of recording and summarizing
business and finandal transactions and
analyzing,vetfyingand reporting theresults,but
who is not necessarily certified by a state
accountancy certification agency (see “certified

publicaccountant” and “publicaccountant”).

accountant’s opinion — Statement signed by an

independent public accountant describing the
scope of the examination of the books and
records or an individual or organization. Since
finandal reporting involves considerable
discretion, the accountant’s opinion maybe an
important consideration foralenderorinvestor

”»

(also called “certificate of accounts,” “auditor’s
certificate,” “limited review” and “qualified

opinion”).

accountexecutive— A brokerage firm employee

with the legal powers of an agent who advises
and executes orders for investor dients of the
firm (see “broker/dealet” and “registered

representative”).

accounting method — Themethod by which a

business (corporation, partnership or sole

proprietorship) keeps its books and records for
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purposesofcomputingincomeand deductions
and determining taxableincome. Generally,the
method of accounting affects the timing of an
item of income or deduction. The two major
methods ofaccounting are accrual and cash (see
» e

“accrualm ethod ofaccounting,” “cash method
of accounting,” “FASB” and “GAAP”).

accounting period — A chronological division
for recording and summarizing business and
finandal transactions; typically, either monthly,
quarterly, semi-annually or annually (see

“accounting method”).

accounting principles and practices — The
rules, regulationsand guides relating to aspedific
industry. With respectto the film industry, such
prindples and practices generally fall into three
broad categories: cost capitalization, cost
amortization and revenue recognition and
reporting (see“amortization,” “capitalization,”
“FASB Statement No.53,”“GAAP,” “revenue
recognition and reporting” and “videocassette

revenue reporting”).

accounting records — Woritten or otherwise
recorded information relating to the business
and finandal transactions of an entity (see

“accounting prindples and practices”).

accounting release date — The date on which
amortization ofafilm begins. Fortelevision,itis
the date on which the film is first telecast (see
“release date”).

accountnumber— A studioaccountingnumber
assigned toagiven film productionatthestudio
and that is generally all that is required of
someone to charge expenses for goods or
services to the film’s account at the studio. Ina
studio finandng context, producers must
arefullymonitor and review studio charges to

make certain theyare allauthorized (see“audit,”

“creativeaccounting,” “over-budget” and “over-
budget penalty”).
accounts receivable — Money owed to a

business for merchandise or services sold on

open account (“bad debt”).

accredited investor — A wealthy investor as
spedficlly defined by the SEC’s Regulation D
[i.c.,anypersonorentity who comes within any
of ecight categories of persons or entities
described in Rule 501 of the SEC’s Regulation
D that are exduded from the Regulation D
limitation on thenumberofinvestors that may
purchase a security exempted pursuant to
Regulation D. Accredited investors indude: (1)
a  bank,

investment company, business development

insurance company, registered

company, or small business investment
com pany; (2) an em ployee benefit plan, within
the meaning of the Employee Retirement
Income Security Act, if a bank, insurance
company, or registered investment adviser
makes the investment dedsions, or if the plan
has total assets in excess of $5 million; (3) a
charitable

partnership with assets exceeding$5 million; (4)

organization, corporation or
adirector,executive officer, or general partner of
the com panyselling thesecurities; (5) abusiness
in which all the equity owners are accredited
investors; (6) anatural person with anet worth
of at least $1 million; (7) a natural person with
income exceeding $200,000 in each of the two
most recent years orjointincome with aspouse
exceeding $300,000 for those years and a
reasonableexpectation of the sam eincom elevel
in the current year; or (8) a trust with assets of at
least $5 million, not formed to acquire the
securities offered, and whose purchases are
directed by a sophisticated person.] (see

“investor numerical limitation,” “investor
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sophistication requirements,” “investor

suitablility,”“privateplacem ent” and “Regulation
D”)

accredited investor exemption — A federal
statutory exemption from the securities
registration requirements provided by Section
4(6) of the 1933 Securities Act that spedfically
exempts from registration offers and sales of
securities to accredited investors when the total
offering price is less than $5 million. The
definition of accredited investors is the sameas
thatused in Regulation D.Liketheexem ptions
in Rule 505 and 500, this exemption does not
permit any form of advertising or public
solidtation. There are no document delivery
requirements, however, all transactions are
subject to the anti-fraud provisions of the

2 <

securities laws (see “accredited investor,” “anti-

fraud rule” and “Regulation D”).

accrualmethodofaccounting— Anaccounting
methodunderwhich (1)incomeis subjectto tax
after all events fixing the right to receive such
income have occurred, and (2) deductions are
allowed when the obligation to pay similarly
becomes fixed, regardless ofwhen theincomeis
actually received or when the obligation is
actually paid ormet. The accrual method must
be utilized by any business taxpayer that has
inventory (see “accounting method” and “cash

method of accounting”).

accruals — The periodic accumulation of
payments that are due (see “accounts
receivable” and “settlement transaction”).

accrue or accrued —To accumulate, to happen,
to comeinto factorexistence; payments are said
to have accrued when they have become a
legally enforceable daim (see “uncollectible

indebtedness”).

ACE-NET

A.C.E.— (sce “American Cinema Editors”).

(Angel Electronic
Network)— AnInternetsiteestablished bythe
Office of Advocacy of the Small Business

Administation (“SBA”) wheresmallcom panies

Capital

may list their Regulation A and Regulation D
504/SCOR stock offerings for sale to high net
worth investors (accredited investors). In
addition, ACE-Net antidpates providing
m entoring and educational services for small
companies needing business planning and
securitiesinformation. Additionalinformation
on the ACE-Net Internet site can be found at
http://www.sba.gov/ADVO/ ot
ACE-Net is a

cooperative effort between the SBA and nine

http://www.ace-net.otg.

universities,state-based entities and othernon-

profit otganizations (see “accredited investor,”
“Regulation A” and “SCOR”).

acknowledge — To admit knowledge of;

recognize the rights, authority orstatus of; take
notice of; state that a document has been
received;orrecognizeadocumentas genuine or

valid (see “certify”).

acknowledgment — A dedaration or avowal of

one’s act or of a fact to give it legal validity; the
thingdoneorgiveninrecognition ofsomething
received. For example, an acknowledgment is
used with aproduction/finandng distribution
agreement to ensure that the
finander/distributorwillobtain theservices ofa
particularindividualproducer(see“production-

finandng/distribution agreement”).

A.C. Nielsen Company — (sce “Nielsen Media

Research”).

“A” Counties — The Nielsen Media Research

designation for counties that are in the twenty-
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five largest metropolitan areas in the U.S. in
terms of population. The largest dties and
consolidated urban areas are found in these
counties. Such designations are used by movie
distributors in marketing their films (see “ADI
Market,” “B-County,” “C-County,” “D-
County,” “Key” and “Nielsen MediaResearch”).

ACPB — (sece “Audited Cash Production
Budget”).
acquisition agreement — The film industry

agreement through which a producer or
production com pany acquires the right to use
another’s literary work or other property in
produdngamotion picture. This term mayalso
beused todescribetheagreementused bya film
distributor to acquire the rights to distribute a

2

film (see “development,” “option” or “option

» <

contract,” “option purchase agreement” and

“property”).

acquisition deal — Anagreementbetweena film
distributor and a producer or production
company in which the distributor agrees to
acquirethe rights to distribute a com pleted film
in spedfied markets ormediaforastated sum,
possibly induding an advance and an ongoing

5 cc

profitpattidpation (see“advance,” “production-
finandng/disttibutionagreement”and “rent-a-

distributor”).

acquisition/distribution agreement— The
written contract between a film’s producer and
thedistribution com panythatsetsouttheterms
and conditions underwhich thedistributorwill
distributethefilm.Theacquisition/distibution
differs

finandng/distribution agreement in that no

agreem ent from the production-
production finandng is provided by the
distributorintheformer. Theprim arydifference

between theacquisition/ distributionagreem ent

and the negative pickup distributionagreement
is that the negative pickup commitment is
negotiated and madepriorto completionofthe
motion picture (see “in-house production,”
“producton-finandng/ distribution agreement,”

5 ¢

“negativepickup distributionagreement,” “rent-

a-distributor” and “theatrical distribution

contract”).

acquisition of story rights — The first major
stage in the production of a movie and with
respectto thecategorization ofproduction costs.
Acquisition activities (and their corresponding
costs) indude acquiring the rights to a concept
or a license to a copyrighted literary property,
such as abook and/or otiginal screenplay (see
“acquisition agreement” and “production
costs”).
acquisitions — Films that have been
independently financed and produced by
independent producers for which distributors
have contractually acquired the right to
distribute. Technically, the term should be
appliedto filmsacquired through theacquisition
distribution agreement, but it is sometimes
mistakenlyusedinabroadersensetoindude the
negative pickup arrangement (see “acquisition
e

distribution agreement,” “in-house product,”
“negative pickup” and “pickups”).

act — One of the prindpal divisions of a
sceenplay. Generally, sceenplays have three
acts with some thirty to sixty scenes in each act

(see “screenplay”).

action— In a film sense, the term action refers to
movementin front ofthe amera. On theset of
amotion pictureduringprindpalphotography,
the word “action” is called out by the director
after the cameras have started rolling to signify
the start of movement and dialogue for the
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scene being shot. In a legal sense, the term
“action” refers to a lawsuit or other judidal
proceedingwherebyone partypursuesaremedy
againstanotherforawrongdone,forprotection

of a right or for prevention of a wrong (see

“action-at-law,” “equitable remedy,”
“injunction,” “remedy” or “remedies” and
“suit”).

action-adventure — A film genre in which the

storyrevolvesaround oremphasizesdangerand
unknown risks and in which physical activity
predominates. As agenre, such films appear to
have broad international appeal (i.e., seem to
travel better than other genre such as character
shows; also the casting ofaname star may not

be as critical to its success; see “genre”).

action-at-law — A judidal proceeding that may
only be brought before a court at law as
opposed to a court of equity (contrast with

“equitable remedy” and “injunction”).
action continuity — (see “continuity”).

action product — (sameas “action-adventure”;

see “product”).

action still — A photograph ofan actualscenein
a movie enlarged from a single frame of the
motion picture film (see “production still”).

actiontrack—Theexposed film depictingscenes
foramovie, but without anydialogue or effects
tracks (see “sound tracks”).

activeinvestors—Personswho investin tradeor
business activities in which the investors
materiallypartidpateonaregularbasis. Notonly
must active investors help in making the
business’importantdedsionsonaregularbasis,

but such investors must be capable of

partidpatingin such am eaningful way(i.e.,have

the necessary training, background and
experience). Investors in general partnerships,
joint ventures and member-managed LLCs are
typically active investors, although too many
investors coming together in such investment
vehides may predude all of them from being

2

truly active (see “passive investors,” “investor

2 ¢c;

financing,” “investor finandng agreement” and

“securities”).

actof God — The result of the direct, im m ediate
and exdusive operation of the forces of nature,
uncontrolledand uninfluenced byhuman force
orpower, which is of such characterthat it could
nothavebeen prevented oravoided byforesight
or prudence. Examples of so-called “acts of
God” indude natural floods, earthquakes,

lightening, etc. (see “force majeure dause”).

actor — Spedfically in film, a male performing a
role in any dramatic production, but more
generally, any person, animal or product
appearing in front of the camera as the subject,
oroneofthesubjects, of thesceneor shot. The
term, in the genericsense, may also indude the

female actress (see “actress” and “player”).

actor controls — Provisions in film production
and employment agreements with actors or
actresses that enable such persons to exerdise
authority over certain spedfied dedsions (e.g.,
saiptapproval, going into production without
signing the long form agreement and in rare
instances final cut authority; see “approvals,”
“final cut” and “long form agreement”).

actress— The traditional term applied to female

actors (see “actor”).
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actual breakeven — The pointatwhich revenue short stories and magazineartides (see “novel”

generated by exploitation of a motion picture and “screenplay”).
equals the costs incurred in the production
and/ordistributionofsuch motion picture for ~ ad art— The original creative art used in a film’s

the applicable entity (e.g., thefilm’sdistributor; print advertising. Ad art is combined and

» <

see “artifidal breakeven,” “breakeven,” “cash reproduced with titleart, credits, copyand other

breakeven” and “first breakeven”). items to create an ad to be used in the print
m edia, typically newspapers or magazines (see
actual competitors— Genuineorrealrivals in an “advertising cam paign”).
economiccontext. Theconceptisimportant for
antitrustanalysispurposesand formsoneofthe  ad campaign — (see “advertising cam paign”).
six tests making up the U.S. Department of
Justice’s 1984 Merger Guidelines for analyzing ~ added scene — A scene that is inserted into a
the com petitive effects of a vertical m erger (see saipt that has already been assigned scene

“antitrust laws,” “merger guidelines,” numbers. Such scene insertions may have

“ParamountConsentDecree of 1948, “T'riStar significantfinandalim plications, depending on

Case” and “vertical merger”). the length and complexity of the added scene

»

(see “budget,” “continuity” and “production

actual interest rate — The real interest costs”).
percentage charged for the use of funds (e.g., a
film productionloan,asopposed totheprime  addendum — Something added (see “rider”).
interest rate; see “interest” and “prime rate”).

additional compensation — A contractual

actual production costs — The amount of ategory of remuneration paid to actots,

moneyactually expended intheproductionofa
featurefilm asopposed to theamountprojected
by the film’s budget (see “audited cash

roduction budget” and “negative costs”).
p g g

adagency — A business engaged in the creation
ofpaid promotionalmessagesand thepurchase
ofmediaexposure. Insomesituationsinvolving
negotiations with a distributor, independent
producers may want to seek certain controls or
approvals over the selection of the ad agencyin
additiontomntrolsand approvalsrelatingto the
creation of the film’s ad campaign (see

“advertising” and “rent-a-distributor”).

adaptation — A moviesciptthatm odifiesastory
that first appeared in another medium.
Screenplaysaresom etim esadapted from novels,

directorsand som etim es writers,overand above
theirbasicsalaries. Thus,theterm wouldindude
profit participations (see “contingent

com pensation” and “deferrals”).

additional credit — A listing on the motion

picturescreen inrecognition ofthe contribution
of the party listed, in the development,
production ordistribution ofafilm,asidefrom
anothercreditprovided to thesameperson (e.g.,
a writer who is actively involved with the
production of a film may also receive an
assodate producer credit as an additional credit;

see“credits” and “Producers Guild of America.”

additional insureds — Persons or entities other

than the primary person or entity whose
interests are protected by an insurance policy
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(see “insurance” and “errors and omissions

insurance”).

a deal — The transaction and documentation

assodated with a major motion picture ( i.e.,
involving the highestlevels of talent and major

studio/distributors; see “a title”).

adhesion contract — A contract so heavily
restrictive of one party, while so non-restrictive
ofanother, thatdoubts arise as to its validity as
avoluntaryand uncoerced agreem ent;im plies a
grave inequality of bargaining power. The
concept often arises in the context of so-called
“standard form” printed contracts prepared by
onepartyand submitted to theother on a “take
it or leave it” basis. Courts have recognized
there is often no true equality of bargaining
power in such contracts and have
accommodated that realityin interpreting such
contracts (see “contract,” “disttibution
agreement,” “negotiate,” “overreaching,”

29 ¢c

“standard contract,” “submissionsrelease” and

“unconsdonable contract”).

ADI market — Areaofdominantinfluence. An

Arbitron audience-market dassification
designating a certain market area in which local
television stationshavepartialorom pletesignal
dominance over stations from other market
areas. Commonly referred to as a television
broadcast atea. Similar to Nielsen DMA
(designated market area). Some independent
distributors use the ADI market for sub-
distribution purposes as opposed to the more
traditionalsub-distribution areas designated by
the exchanges (see “Arbitron Ratings

¢

Company,” “exdanges”and “sub-distribution™).

adjudicate — To heara case, lawsuit orissue and

determine such matter judidally (see

“arbitration” and “litigation”).

adjusted basis — Tax terminology referring to

thebase price from which to judge capital gains
orlosses upon the sale of an asset. During the
time that a taxpayer holds an asset, such as a
motion picture, certain events require that the
taxpayer adjust (eitherup ordown) his,herorits
original basis to reflect theeffects of such events.
The original basis adjusted by such events

constitutes the adjusted basis (see “basis”).

adjusted capital account balance — A technical

accounting term used with limited partnerships
and manager-managed LLCs meaning the
balance in any investor’s capital account
increased by an amount equal to the investor’s
post-payout sharing ratio multiplied by the
minimum gain (see“post-payoutsharingratio”
and “minimum gain”).

adjusted gross— A negotiated and defined term

in a movie distribution deal, typically gross
receiptsminus certain spedfied deductions, that
may be the basis of negotiated percentage
participations in that fund (i.e., that pool of
money referred to as “adjusted gross”). Such
deductions from gross receipts may indude
prints and advertising costs, taxes, residuals,
advances and other spedified items from first
position gross. If deductions for enough
differentitemsaredemanded by thedistributor
and accepted by the prospectiveadjusted gross
partidpant, the resulting adjusted gross
partidpation may not have any greater value
than a net profit partidpation. Sometimes, the
cost of prints and advertising alone may
diminish the value of adjusted gross
partidpation to the point that no money will
ever be paid to personsorentities with rights to
receive such funds (see “accountable gross,”
“first position gross,” “exdusions,” “net

2 <

profits,” “off-the-top deductions” and “talent

partidpations”).
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adjusted grossincome — Theincom eon which
a business orindividual calculates his, herorits
federal income tax. For a business, adjusted
grossincomeisdetermined bysubtracting from
gross income any unreimbursed business
expenses and other deductions (see “income

tax”).

adjusted rate of return (ARR) — A method of
calculating the antidpated rate of return on an
investment thatis usefulin evaluatingall of the
econom ic benefits of an investment and in
comparing investments. ARR is the rate that
equates the total future value of the economic
benefits to the present value of the investment
(see “after-tax real rate of return,” “discounted
ash flow,” “internal rate of treturn” and

“opportunity cost”).

adjustment— Thereduction offilm rentalsowed

by an exhibitor to a distributor pursuant to a
license agreement, that occurs following a
poorer than expected performance at the box
office. Such adjustments may be allowed by a
distributorin contraventionofits obligations to
maximize the exploitation of a given film on
behalf of net profit pattidpants (see “selling
subject to review” and “settlement

transactions”).

administrative overhead charge — (sce
“overhead”).
admission date — In the context of a limited

partnership, limited liability com pany or other
securities offering, the date an investor (unit
holder) is admitted as an investor in the
investment vehide (see “limited partners,”
“limited liabilitycom pany” and “unitholder” or
“unit purchaser”).

admission price — The amount charged at a

theater’sboxofficeforadmission to seeam ovie

(see “house nut”).

admissionpricediscrimination— Anexhibitor

business practice in which an exhibitor would
charge a different amount at the box office for
theater admissions depending on which
distributor provided the movie being shown.
Such price differentials have at times been
contractually or otherwise imposed on the
exhibitorsbythemajotstudio/distributors (see
“antitrustlaws,” “pricefixing” and “Paramount
Consent Decree of 1948”).

admissions — From the perspective of motion

picture analysts, either the number of ticket
buying patrons or the gross box office for a
given film, group of films or during a spedfic
period of time (see “box office gross” and

“concession sales”).

ADR — (see “automatic dialogue replacement”

and “dialogue teplacement”).

advance or advances — Money obtained up

frontinantidpation ofprofits (e.g.,m onies paid
by adistributor to a producer prior to release of
the producer’s film). Such advances may be paid
upon signing of the distribution agreement
and/or upon delivetyof the picture. Advances
are generally recoupable and distributor
advances are generally recouped by the
distributoroutofthedistributor’s gross receipts.
Advances may be paid in relation to pre-sales,
production-finandng/distribution agreem ents,
negative pickups, network production
agreem ents, payments to talent, thesaleofprofit
interestsoran amount the exhibitorwillpaythe
distributorprior to the film’s release. Producers
are paid advances on signing of the production
agreementormorecommonlyupondeliveryof
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materials. Arrangements for advances are
negotiated and theoretically controlled by the
agreements between such parties,although itis
not uncommon for parties to film industry

agreements to ignore some provisions.

Unfortunately, advance payments are generally

taxable upon receipt (see “deferral structures,”

2 < 2

“distribution guarantee,” “guarantees,” “non-
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returnable advance,” “release commitment,”

” <«

“recoupment,” “remedy” and “sue us”).

advance licensing — (same as “blind bidding”).

advance payments — (see “advance” or

“advances” above).

advance teaser campaign — An advertising

cam paign directed to the movie-going public,
of ads

comm erdals, begun well in advance of a film’s

consisting of a series and/or
openingand intended to stimulate theinterest
and curiosity of potential audiences regarding
theupcomingfilm (see“advertisingaam paign”).

advantage — A benefit resulting from a spedific
course of action. Contrary to whatsomein the
industry often suggest, there is no across the
board “best way to finance a feature film,” each
form of film finance is assodated with certain
advantages and disadvantages. In each aase, the
mostappropriate choice may depend not only
on the nature of the proposed movie, its
anticdipated budget level and the attached
elements, but also on the spedal abilities and
resources the producer brings to the table (see
“availabilityanalysis,” “disad vantage” and “pro

and con analysis”).

advertisement — Any form of selling or
promotionalcom munication regardingamotion
picture. Such ads may be placed in any of the

various media and are generally paid for by

citherthefim ’sdistributor,although sometimes
in combination with the exhibitor, or even by
the producer, depending on how the film is
being distributed (see“co-operativeadvertising,”
“four-wall,”“publidty” and “self-distribution”).

advertising — All forms of paid media exposure

(i.e., the creation and dissemination of
promotional materials and the conduct of
promotional activities induding co-operative
advertising, institutional advertising, national
ad vertising and trade advertising in whatever
form ormedia). The IRS defines advertising as
theannouncementordescription ofpropertyor
servicesinsomemass comm unication medium
(such as radio, television, newspaper, trade
journals, direct mailorbill-boards) and directed
atall orpart of the general population of actual
orpotentialcustomerstoinduce them to buyor
rent the property or service. Advertising need
notbedirected to thegeneralpublicbut maybe
focused toward any group ofactual or potential
customers. In film ,advertisingisresponsiblefor
the creative ad-look in the paid television and
radio spots, the theater trailers, the movie
posters and other promotional materials (see
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“credit,” “marketing,” “nationalad cam paign,”
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“positive print,” “promotional activities” and

“publidity”).

advertising appropriation — An allocation of

funds from a film’s totalmarketingbudget that
isused to pay forafilm’s advertising cam paign
forastated time period. Suchallocationsmaybe
made by the film’s producer or distributor
dependingon how the film isbeingdistributed
(see “direct distribution expenses,” “four-wall”
or “four walling” and “four wall advertising”).

advertising campaign — A planned and related

seties of prom otionalactivities designed to bring

about a particular result (i.e., awareness
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regarding a movie or motivation to go to a
movie;see“blurbs” and “primaryadvertising”).

Advertising Code Administration — An
industryorganization to which allad vertising for
rated motion pictures must be submitted for
approval prior to release of the film to the
public. Such advertising indudes but is not
limited to print ads, radio and tv spots, press-
books and theatrical trailers (see “Classification
and Ratings Administration,” “MPAA” and
“Ratings Board”).

advertising copy — The text of an ad (see
“advertising”).

advertising costs — Thedirectexpensesincurred
in preparing and produdng advertising for
motion pictures. Advertising costsforopening
an “A-level” motion picture in the current
marketplace may be in the $30 to $40 million
dollar range at a minimum (see “direct

distribution expenses”).

advertisingmaterials— Allof thephysicalitems
utilized in the promotion of a film (see
“advertising”).

advertising overhead— A chargeimposed byall
of the major studio/distributots and some
independents to cover a share of the costs of
operatingtheirinternaladvertising, publicityand
otherdepartments. Generally, thechargeequals
10 percent of the negative cost of the movie.
Net profit partidpants may have a reasonable
basis to question this dargeon thegrounds that
the 10 percent percentage has no relation to
actual costs since certain pictures bear a
disproportionate share of such expensesandin
manyinstances thisoverhead charge will exceed
the actual costs of the services provided for a
given motion picture. In lieu of eliminating or

limitingtheamountoftheadvertisingoverhead
charge, net profit partidpants may choose to
seck to imposeaceiling on theamount that can
be charged bythe studio or distributor for this
item (see “Buchwald Case” and “media buys”).

advertisingtie-ins— (see “promotional tie-ins”

and “product placement”).

advocacy — The act or process of advocating or
supporting a cause ot proposal (see “advocacy

group,”
“industry groups,” “lobbying”and “Net Profit

“advocate,” “advocate auditing,”

Partidpant Assodation”).

advocacy group — A professional or trade
assodation that,amongotherthings,speaks for
and/orrepresentstheinterests ofitsmembersin
various forums induding federal and state
legislatures, governmental administrative
agendes, government executives, court and the
generalpublic(see “industrygroups,” “lobbying”

and “professional assodation”).

advocacyjournalism—Theactofgoing beyond
the traditional activities of journalism (i.e., the
collecting and editing of news for presentation
to thepublicthrough them edia) and presenting
a point of view in support of a cause or

proposal.

advocate — One who expresses support for a
cuse or proposal (see “advocacy group,”
“advocate auditing,” “assodation projects,”’

>

“IFP,” “industry groups,’
“lobbyists”).

“lobbying” and

advocate auditing — In the context of the

motion picture business, a net profit
partidpationauditorwho notonlystudiesafilm
distributor’saccounting practices with respectto

agiven motion pictureand reports to his orher
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net profit partidpation dients, but also actively ~ AFM — (see “American Film Market”).
negotiates with thedistributoronbehalfofthose
dients (see “auditor” and “netprofitpartidpant ~AFMA — (see “American Film Matketing
assodation”). Assodation”).

affiliate — A person or entity that directly, or after-market— In thefilm industry,anotherterm

indirectly through one ormoreinterm ediaries,
controls or is controlled by, or is under
commonontrolwith,anotherspedfied person
or entity; a company that owns less than a
majority of the voting interests of another
company. Also, two companies that are both
subsidiaries of a third company (see “parent

corporation” and “subsidiaries”).

affiliated person — An individual who is in a
position to exert direct influence on the actions
of a business entity, induding owners of 10
percentormotreofits equitysecutities,corporate
directors, senior elected officers and any person
in a position to exert influence through them,
suchas members of theirim m ediatefamilyand
otherdoseassodates;som etim es called acontrol

person (see “affiliate”).

affiliate of an issuer — A person controlling,
controlled by or under common control with
the issuer of securities. An individual who
controls an issuer is also an affiliate of such

issuer (see “control person” and “issuer”).

affirmativeobligation— A dutyorresponsibility
to do a certain thing (e.g., a contractually
negotiated dutyon the part of a distributor to
useitsbestefforts to maximizethedistribution
of a motion picture). Producers may want to
indude such an affirmative obligation in their
distributionagreements (see “allocationissues,”
“conflicts of interest” and “settlement

transaction”).

AH — (see “American Film Institute”).

forandillary markets (i.e., the markets in which a
film may be exploited following its primary
market, that is usually theatrical exhibition; see
“andillary markets”).

after-tax real rate of return — The amount of

money expressed as a percentage of the
investment that an investor can keep,outofthe
income and apital gains earned from
investments and adjusted for inflation (see
“adjusted rate of return” and “internal rate of

return’”).

agency— The fidudaryrelationship created when

oneperson, theagent, acts on behalfofanother
with theauthorityofthelatter, theprindpal. The
authority of an agent make take various forms
(i.e., real, apparent, express, implied, limited,
unlimited, etc.,dependingon theparticular facts
and drcumstances). Individuals utilizing the
services of agents should dearly set out in
writing the authorityoftheiragents.The term is
also used to refer to afirm oftalentagents (see
“adhesion contract,” “fidudary” and “powerof
attorney”).

agency packaging — (see “packaging”).

agent— Generally, onewho, bymutual consent,

acts for the benefit of another orrepresents the
interestsofanother(e.g.,in negotiating contracts
on their behalf). In the film business, talent
agents are licensed and their activities regulated
by the state. Actors commonly utilize the
services of agents in procuring work and screen

writers often utilize the services of agents in
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selling their saripts to studios, producers or
produdionompanies. In film distribution, sales
agents mayrepresentproduers ordistributorsin
selling or licensing a film in certain markets (see
“conflicts of interest” and “packaging”).

agent fees— The monetaty com pensation paid
to agents for their services, usually calculated as
apercentage of somelevel of revenue generated
by the activities of the agent’s princpal. The

indudes executed sales,giftsand other transfers
of property, as well as promises without legal

obligation (see “contract”).

agreement among underwriters (AAU) —

Contract between partidpating members of an
investmentbankingsyndicate (i.e.,an agreement
signed by members of the underwriting
syndicateem powering themanagingunderw iter
to sign the underwriting agreement with the

standard talent agent feeis 10 percent (see“sales issuer and dividing the compensation and

agent fees”). responsibilities am ong thesyndicate mem bers;
contrast with “underwriting agreement”).
agent for service of process — An individual
named on behalf of a corporation or other  agreement for acquisition ofliterary material
entity(e.g.,limited partnership orlimited liability — (see “acquisition agreement”).
company) who, as a condition ofsuch entity’s
doing business or selling securities in a given agreementforbelow-the-line personnel — (see
state, is designated to receivenotices of lawsuits “below-the-line em ployment agreements”).
orcourtsummons filedin such state against the
entity represented (see “consent to service of ~ AICPA — Aconym for American Institute of
process”). Certified Public Accountants.
aggregate advances — The total amountofall  album— Oneormorephonographrecords,tape
advances paid in conjunction with the recordings or compact discs arrying a major
distribution of a motion picture (i.e., both musical work or a group of related selections
domestic and foreign advances). Ideally, the (see “sound track rights”).
aggregate of such advances will equal or exceed
the negative cost of the picture involved (see  album cover — Thecontainerwithenvelopes for
“advance” and “pre-sales”). phonograph records, tape recordings and
com pact discs (see “jacket”).
aggregate offeringprice— Thesum ofall cash,
services, property, notes,cancellationofdebt,or ~ “A” level motion picture — (see ““A’ title”).
other consideration received by an issuer for
issuanceofits securities (see“considerationand alien corporation — Corporation organized
securities”). under the laws of a foreign country (contrast
with “domestic corporation” and “foreign
agreement— A manifestation of mutual assent corporation”).
between two ormorelegallycom petentpersons
that ordinarily leads to a contract. In common allied rights — The power and authority to
usage, theword “agreement” is a broader term exploit products assodated with a spedfic

than contract, bargain or promise, since it motion picture (e.g., merchandising,
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novelization, sound track recording and music
publishing; see “ancillary matkets” and “non-
theatrical”).

Alliance of Motion Picture and Television

Producers (AMPTP)— A film industrytrade
organization that provides services to its
member companies relating to all aspects of
em ploymentwithin thetelevision and theatrical
motion picture industry and other issues that
affect theindustryas awhole. The AMPTP acts
as the bargaining agent for its member
companiesinindustry-widebargainingwith the
industry’s unions and guilds and provides its
members with advice regarding the
administration of their industry-wide
agreements.Inotherwords,itsmostim portant
issuesrelateto em ployee/ em ployerrelaions and
this assodation represents the interests of the
majorstudio/production com pany employers
along with a limited number of other
independent production companies. This
assodation is also a sister-assodation to the

MPAA (see “MPAA”).

all-mediadistribution agreement— A contract

between a film’s producerand a distributor in
which the producer grants the distributor the
exdusiveright to distribute the film inallmedia
and in alllanguages and versions, usuallyin the
entire world (see “world-wide rights”).

allocation — In a film distribution context, the

assighment to particular accounts or
apportionmentamong films or entities of the
revenues generated by theexploitationofa film
orthecostsassodated with its distribution (e.g.,
the costs of advertising several films may be
allocated by the distributoramong such films).
Allocation issues also arise in the licensing of
films in a package for television, whether for

networkorsyndiation.In foreigndistribution,

such issues sometimes arise with respect to the
allocation ofaportion of film rentals to shorts
and trailers. In alimited pattnership or limited
liability com pany context, the term allo cation
refers to distributions of partner or member
shates of entity income or loss in a manner
other than in accordance with such investor’s
actual percentage ownership interest (see

”

“creative accounting,” “spedal allocations” and

“syndicated films”).

allocation issues — Concerns, questions or

problems relating to the apportionment of a
film’s gross receipts or other stage of the film’s
revenue stream. Numerous allocation issues
arise in the context of film distribution
accounting, partly because distributors have
traditionally relied on their superior bargaining
strength to permit themselves considerable
discretionary authority to make such
apportionment dedsions (see “adhesion
contract,” “allocation” and “percentage
allocated”).

all or none — One ofthreearrangements under

whichinvestmentbankingand brokeragefirms,
called underwriters may undertake to sellastock
orsecurities issue. In an allornone offering the
entire issue must be sold or the money is
returned to investors and the deal canceled (i.e.,
theissuerhas theright to cancel the wholeissue
if the underwriting is not fully subscribed; see
“bestefforts offering,” “firm commitment” and

“underwriter”).

allowances — A share or portion allotted or

granted orasum granted asareimbursementfor
expenses. Often a film’s distributor will grant
certain  allowances to the exhibitor for
advertising and exploitation of the film. Profit
partidpants must be sure that such allowances

arenotexcessivein whatamountsto adisguised
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attempt to cross-collateralize one movie’s
revenuewith others thedistributoris distributing
or will distribute (see “cross collateralization”

and “de facto cross collateralization”).

all territories — Throughout the universe (see

“territory” and “world-wide rights”).

alter ego doctrine— Legaldoctrineunder which
the law disregards thelimited personal liability
one enjoys when he or she acts in a corporate
capadty and attributes personal liability to such
persons for theiracts. To invoke thedoctrine, it
must be shown that the corporation isa mere
conduit for the transaction of private business
and that no separateidentities of the individual
and the ocorporation

really exist (see

“corporation”and “pierdngthecorporateveil”).

alternate campaign — A film advertising and
promotional program that differs from the
primary cam paign and is used to create new
interest and a fresh look for the film. The
alternate cam paign will often be designed to
appeal to a different audience than that of the
primary cam paign (see “advertising cam paign”
and “primary campaign”).

alternate distributor — A film distribution
com pany selected by a film’s producer to take
the place of the originaldistributor pursuant to
a spedfic provision in the distribution
agreement that may permit such substitution

(see “substitution dause or agreement”).

alternative minimum tax (AMT) — A federal
tax aimed at ensuring that wealthy individuals
and corporations pay at least some income tax
(see “income tax”).

alternative production financing — The
funding of the costs assodated with produdng

a movie through means other than studio
financng (see “finandng”).

alternative scenes — (same as “cover shot”).

American Academy of Independent Film
Producers (AAIFP) — An organization that
was briefly active in the late 1980’s and that
sponsoredaseminarforindependentproducrs
covering such topics as distribution, literary
rights, payroll accounting, produdng, casting,
finandngand ultra-low budget production,but
thathas since notbeen veryactive. Requests for
informationon theorganization gounanswered
(see “FIND,” “IFP” and “Producers Guild of

America”).

American Cinema Editors (A.C.E.) — The
honorary professional society of film editors
whose professional designation is A.C.E.
Membership in the sodetyis byinvitation only
(see “editor”).

American Film Institute (AFI) — An

independent,non-profitorganization foundedin

1967 by the National Endowment for the Arts

primarily for the purpose of increasing

recognition ofthemovingimageas an art form,
toassurethe preservation of theart form and to

developand encouragenew talent (see“industry

groups”).

American Film Market (AFM) — A motion
picture marketplace devoted exdusively to the
international licensing of independently

produced movies in the English language. The

AFMissponsored bythelnternational Film and

Television Assodation (formerly the American

Film Marketing Assodation). The market was

traditionally held in Santa Monica, in February

onan annual basis but in recent years the dates

fortheevent have been changed to late October
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and earlyNovember (see“Cannes Film Festival”
and “MIFED”).

American Film Marketing Association
(AFMA) — (see “International Film and
Television Assodation”).

American MotionPicture Labor Cooperative
(AMPLC) — A North Hollywood-based
organization formed during the 1988 Writers
Guild strike for the purpose of representing
non-union workersand trying to gain benefits,
such as a health plan and access to a credit
union (i.e., benefits not available to freelancers)
for those workers (see “guild”).

Americanproduct— Motion pictures produced
by U.S. based producers and/ot production
com paniesand distributed by U.S. distributors
(see “product”).

American Society of Association Executives
(ASAE)— Anationalassodation ofassodation
executives based in Washington, D.C. that
provides awide variety ofknowledgeresources,
learning experiences and other tools and
resources to help its member assodation
executives grow and maximize their

performance. The ASAE also serves as the

voice of the assodation profession and
advocates on its behalf. The ASAE also
publishes numerous books on assodation
management induding the Association Law

Handbookauseful guide for all professionaland

trade assodation executives (see “industry

groups”).

American Stock Exchange — The second
largest United States market maintained forthe
purpose of buying and selling securities (i.e.,
second afterthe New York Stock Exchange; see
“stock exchange”).

amortization— Theliquidationonaninstallment
basis of a finandal obligation relating to an
intangible asset. Also, recoveryof cost or value
over a period of time (i.e., the IRS defines
amortization as theratabledeductionallowed for
loss in value of intangible property due to the
passageoftime).Itis amethod ofallocating the
cost of an intangible asset over time for
purposes of offsetting (deducting) such cost
from revenues the asset helps to produce.
Amortization as permitted by the IRS code
illustrates the concept of capital recovery which
provides that income does not result until
revenues exceed the capital expended to
produce such revenues. If property is entitled
onlyto amortization, the recovery ofthe cost or
basis of the item may be limited to a
proportionate(i.e.,straight-line) deduction over
the amortization period (same as “cost
am ortization”;contrastwith “depredation”;see
“capitalization” and “FASB Statem entNo. 53”).

amortizationofnegative cost— Theaccounting

procedure by which a film’s negative cost is
charged

“amortization,”

against the film’s revenue (see

“cost recovery,” “income

forecast method” and “negative costs”).

amortizationschedule— Awritten presentation
in tabular form showing the amounts of
prindpal and interest due on a loan at regular
intervalsand theunpaid balanceoftheloan after
each payment is made (see “amortization”).

amortize overhead — The practice of gradually
redudng or recovering the cost of an entity’s
indirect expenses incurred in the production
film.

offer their

and/or distribution of a Major

studio/distributors sometimes
distribution fadlitiesonarent-a-distributorbasis
in order to amortize their overhead without

incurring any additional finandal risk on such
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motion pictures (see “rent-a-distributor” and

“release slots”).
“A” movie — (see “‘A’ title”).

AMPAS — (see“AcademyofMotion Picture Arts

and Sdences”).

AMPLC — (see“American Motion PictureLabor
Cooperative”).

analyst — In the seccurities field, a person in a
brokerage house who studies a number of
companies and makes buy or sell

recomm endationson thesecurities of particular

companies and industry groups. Most of such

analysts spedalize in a particular industry (e.g.,

the entertainment industry, and focus on

corporateentities with publidy traded stock; see

“communicationsindustty”’ and “entertainment

industry”).
ancillaries — (see “andllary markets”).

ancillary agreements — Agreem ents that ate
subordinate, subsidiary, supplementary or
auxiliary to a primary, preceding or original
agreement. If the issue of subsequently
negotiated gross partidpationsisnotnegotiated
and provided for in the original agreements
relating to the services of afilm’s creative team,
such andllaty agreements may alter their deal
withaproducer who gives away toomanygross
partidpations (see “gross floor” and “gross
partidpants”).

ancillaryendusers— Those entities thatexploit
films in the andllary markets (e.g., video

com panies; see “andllary markets”).

ancillary marketrights— (see“andllaryrights”).

ancillary markets —  Geographical or
technological areas of demand for film product
that are auxiliaty or supplemental to the
theatrical market. The andllary markets indude

foreign, network and syndicated television, pay

”»

able and home video (see “markets,” “non-
theatrical” and “theatrical matket”).
ancillary rights — The additional powers or

privileges thatafilm’s producerordistributoror
other person or entity is justly entitled to
exerdse with respect to the original literary
propertyand the feature film that the producer
may own ( ie., additional to theatrical
exhibition). Such rightsmayindudethe right to
producearemake,sequel, television series, stage
playand/otrsoundtrack recording. Theissue of
whether such sources ofrevenueareinduded in
the distributor’s gross receipts (or treated as a
separate revenue stream) may be negotiated in
some instances. If the distributor does not
indudeandllary revenuein gross receipts,itmay
useanapproach similar to that used with regard
to videoaassette revenues, in which the rights
will be exploited by a third party, that is
sometimes affiliated with the studio and onlya
royalty is paid to the distributor, thus
significantly redudng the amounts paid to
subsequentprofitpartidpants.In thatsituation,
net profit partidpants maywantto negotiatefor
a separate partidpation in such andllary

revenues (see “andllary rights,” “andllary

2 ¢

markets,” “isolated andllaryrights,” “outsidethe

pot,
revenue reporting”).

”» <«

retroactive basis” and “videocassette

Angel Capital Electronic Network (ACE-
NET) — (see “ACE-NET”).

angel investor — A finandal backer who
provides eatly support for a business venture.
The initial incorporation stage for a company
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and startups of other varieties (e.g., LLCs)
creates an opportunity to seek out so-called
“angels” to provide“angelfinandng.” Theterm
“angelfinandng”is typiallyassodated with eatly
stage finandng provided by individual wealthy
investors, as opposed to that provided by the
groupsofindividuals orcom panies organized as
venture capital firms (see “Venture Capital”).
Further,itisnotnecessary to form acorporation
to bring in angel capital, theterm mayalso apply
to any form of active investor finandng using
anyof theactiveinvestor finandng options. As
a practical matter, however, the term is most
often assodated with early stage corporate
“ACE-NET,”

finandng,” “limited liability company” and

finance (see “corporate

“venture capital”).

“A” negative — The parts of a film negative that
are used to print the film that is ultimately
employed in the edited and com pleted motion

picture (see “‘B’ negative”).

animal mortalityinsurance—Insuranceagainst
the death or destruction of any animal
spedfically covered, when used in a film
production. A veterinarian’s certificateis usually
required for this type of coverage (see

“insurance”).

animation — A film m aking process in which
drawings or three-dimensional objects (e.g.,
models) are photographed frame by frame so
that when the assembled film is projected at
normalspeeds,thedrawingsorobjectsappearto
move (see “genre” and “markets”).

annotated script — A screenplay, sometimes
requested bytheerrorsand omissionsinsurance
carrier, with notes induded thereon, indicating
which of the various component parts of the

script are based on some existing undetlying

work (e.g.,books,stageplays,newspaperartides
and/ormagazineartides) and dtingsuch works.
Thesenotes will help the E&O carriet’s attorney
evaluate the risk of possible lawsuits based on
the screenplay (see “dearance” and “errors and

omissions insurance”).

announcements in the trades — Ads run in
Variety, The Hollywood Reporter, VVillage 1/ vice ox
other industry publication announcdng some
event relating to afilm, such as the com pletion
Such ads are
considered usefulin creating presumed valuein
afilm (see “Variety,” “The Hollywood Reporter”
and “trades”).

of prindpal photography.

annual basis — An accounting technique in
which figures relating to a period of less than
one year are extended to cover a twelvemonth
petiod. The procedureis called annualizing and
itmusttakeintoaccountseasonalfluctuations,if

any, in order to be accurate (see “accounting

method”).

annual meeting — The once-a-year meeting at
which the

corporation report to its stockholders on the

officers and managers of a
yeat’s tesults and someorall of themembers of
the board of directors are elected for a

subsequent term (see “corporation”).

annual percentage rate (APR) — The cost of
creditthat consumers pay, expressed asasimple

annual percentage (see “interest”).

annual report — A formal corporate finandal
statement issued yearly. The annual report of
publidyowned corporations mustcom plywith
SEC reporting requirements which indude
balance sheet,incomestatement and cash flow
reports audited by an independent certified

publicaccountant. Theseannual reports arefiled
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with the SEC on Form 10K (see “certified

publicaccountant,” “Form 10K” and “SEC”).

answer print— Thefirstpositivecom positeprint
(made from the original negative) from thelab
with sound, music, clor (ifin color), title and
fades, dissolves and optical effects (i.e., color-
andsound-balanced).It“answers” thequestion
affirmatively that a viable working negative
exists from which prints can be made for
commerdal presentation. In brief, a print
potentially ready for release to its target
audience. However, there are nearly always
visual corrections to be made and sometimes
changes in sound so thatthefirstanswerprintis
generally a guide to fine-tuning the prints to
follow. The answer print, thus usually precedes

the first release print (see “release print”).

anticipated expenses — A conceptoften found
in film distribution agreem ents that permits the
distributor to deduct from gross receipts an
amount adequate to cover future estimated
distribution expenses. Such provisions often
stipulate that the distributor mayin good faith
retain sums necessaty to pay for costs
reasonably antidpated to arise in connection
with the picture being distributed (see “creative
accounting,” “discretion” and “good faith”).

anticipated rating — The producer’s advance
judgment as to what MPAA rating will be
assigned to his orher film (see “MPAA rating”
and “publidty”).

anticipatory breach of contract — In contract
law,abreach committed before theartrival ofthe
actual time of required performance. It occurs
when one party by dedaration repudiates his or
her contractual obligation before itis due. The
repudiation required is a positive statement
indicating that the promisorwillnot orcannot

substantially perform thepromised contractual
duties (see“breach of contract” and “contract”).

anti-blind bidding statutes — Statestatutes that

prohibit the film distribution practice of
requiring com peting exhibitors to bid on films
without an opportunity to first see the film
(blind bidding). Genermllyspeaking, theindustry
organizations that favor blind bidding are the
majorstudio/distributorsasrepresented bythe
MPAA.Ordinarily,itmightbeexpected that the
exhibitor trade group, NATO would be
opposedtothepracticeofblind bidding,butthe
existence or vigor of that opposition may
depend on how manyofthe NATO members
are owned or controlled by the major
studio/distributors (see “blind bidding,”
“lobbying,” “MPAA,” “NATO,” “non-

regulatory state,” “product splitting,” “state
legislatures” and “vertical integration”).
anti-competitive — Acting in opposition to a

freemarket (i.e.,opposed to the effort of two or
more parties acting independently to secure the
business of a third by offering the most
favorable terms, products and/ or services; see

“anti-com petitive business practices”).

anti-competitive businesspractices— A broad

term referring to all sorts of activities that tend
to reduce free competition in the marketplace.
This term would indude some business
practices that are not actionable under antitrust
laws (e.g.,even though theMPAA rating system
might not be actionable pursuant to a given
federal antitrust regulation, independent
producers ordistributors whose film s are rated
in a disariminatory manner by this MPAA
sponsored organization may well view this
MPAA adivityas anti-com petitive; see “antitrust
laws,” “block booking,” “blind bidding,”
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“conductrestrictions,” “predatorypradies” and

“redprocal preferences”).

anti-fraud rule — State and federal securities law

provisions thatrequirethe written disdosure of
all material aspects of certain securities
transactionsinadvanceto prospectiveinvestors,
prohibit the omission of any material
information and prohibit any untrue or
misleading representations. Non-compliance
may result in a charge of securities fraud (see

“disdosure document” and “fraud”).

anti-Semitic sword — The use of a false

accusation of anti-Semitism in a debate or
discussion as a means of distracting the
attention of listeners, readers or viewers from
the truth ofthestatementsactuallybeing made.
In the alternative, even if the accusation of anti-
Semitism may be true, the accusation made
and/or repeated without supportive and
convindng evidence is no more than an
irresponsible whispering cam paign. Throughout
the history of Hollywood, the anti-Semitic
sword has been an effective tactic used by
Hollywood insiders to squelch critidsm (see

>

“anti-Semitism,” “discrimination,” “reverse

»

discrimination rejudice” and “whisperin
s g

cam paign”).

anti-Semitism — Open hostility or hatred

directed toward Jews generallyor toward oneor
more Jews solely because they are Jewish.
Critidsm of unfair, unethical, unconsdonable,
anti-competitive, predatory and/or illegal
business practices of business persons who
happen to beJewish does notriseto thelevel of
anti-Sem itism, rather is merely citidsm of
alleged wrongful behavior (see “anti-Semiitic
sword”).

antitrustlaws— Federal and state statutes aimed

at promoting free competition in the
m arketplace (i.e., to prevent monopolies and
restraintoftrade). Anyagreementorcooperative
effort or intent by two or more entities that
affects or restrains, or is likely to affect or
restrain their com petitors is illegal under these
statutes. Thetwo majorfederalantitrustlawsare
the Sherman Act and the Clayton Act. The
Sherman Actprotects the right ofindividuals to
be free to compete and makes illegal any
contract, combination or conspiracyin restraint
of trade or commerce. The Sherman Act also
makes illegal monopolies and attempts,
combinations or conspiraces to monopolize.
The Clayton Act regulates price discrimination,
tying and exdusive-dealing contracts, stock
acquisitions which tend to monopolize and
certain interlocking directorates (see “blind
bidding,” “block booking,” “Clayton Act,”
“industry pool,” “marketplace of ideas,”

29 ¢ 2 <

“monopoly,” “price disarimination,” “pooling
arrangements,” “price fixing,” “redprocal
preferences,” “Sherman Antitrust Act,” “tracks”

and “tying arrangement”).

antitrustlaw violations — Violations of federal

and state statutes aimed at promoting free
com petition in the marketplace (i.e., to prevent
monopolies and restraint of trade). Any
agreementorcooperativeeffortorintent by two
or more entities that affects or restrains, or is
likely to affect or restrain their com petitors, is
illegal underthesestatutes. Therelaxation of the
federalenforcement of antitrustlawsin theyears
during and since the Reagan presidency may
haveresulted in num erous film industtyadivities
or business practices that may otherwise be
actionable under the antitrust laws, if such laws
were being more vigorously enforced. Movie
profit partidpants and even exhibitors mustbe

more aware of such activities and be willing to
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lobby or litigate when appropriate in order to
stem any potential trend toward more anti-
competitive business practices (see “antitrust
laws,” “marketplace of ideas,” “Paramount
ConsentDecree of 1948,” “political influence,”

<«

“remedy,” “sue us” and “TriStar Case”).

appeal— Theptimarythemeunderlyingamotion
picture advertisement in its effort to elidt a
favorableresponse from amovie’s prospective
audience (i.e., motivate them to see the picture;
see “demand” and “primary audience”).

Application for Registration of a Tax Shelter
— IRS Form 8264 which is to be used by the
organizers of certain tax shelters in registering
the tax shelter with the IRS (see “tax shelter

registration”).

apportion — To divide fairly oraccording to the
parties’ respectiveinterests; proportionately,but
“allocation,”

not necessarily equally (see

“discretion” and “good faith”).

apportioned expense — Costs that are divided

according to the parties’ interests (i.e.,
proportionately).Manydistribution agreem ents
allow the distributor to have the discretion to
apportion num erous distribution expenses
relating to advertising, fadilities, em ployees, etc.
amongfilms which are marketed inapackage. A
profit partidpant cannot make an informed
judgmentas to whethersuch apportionments
arefairwithouthaving access to theinformation
upon which such apportionments are based.
Such partidpants should make sure the audit
rightsoftheproducerand /orprofitpattidpants
indudeaccess tosuchdocumentation (i.e., try to
prevent the distributor from limiting access to
documents that relate to theam ount of money
to be received; see “audit,” “contract of

adhesion” and “discretion”).

appraise — To estimate the value; to put in
writing the worth of property (see “catalog”).

appraisal — An estimate or opinion of value; a
condusion resulting from the analysis of

relevant facts (see “catalog”).

approval of the limited partners — In alimited

partnership context, most state limited
partnership actsauthorizethelimited partners to
vote on certain spedfied partnership dedsions
without losing their limited liability. The
partnership agreement may also establish the
percentage oflimited partner votes required for
such

agreement”).

approval (see “limited partnership

approvals— Thepower to review certain feature
film elements and exdudesuch elements from
being part of a particular film project. For
example, depending on the stature of a
production company which is receiving the
benefitofaproduction-finandng/distribution
agreement from a studio/distributor or a
negative pickup distribution deal, the
studio/distributor will typically insist on
approving such elements as the budget,
screenplay, director and prindpal cast and such
approval rightswillbesetoutin thedistribution
“creative control” and

agreement (see

“controls”).

approved elements — Significant aspects of a
film that have been reviewed and approved by
the production finandng source or distributor
thathas committed to distributethefilm onceit
isproduced (e.g.,script,budget,directorand lead
actors). In anegative pickup arrangement, if the
film as produced does notcontain the elements
approved in advance of production by the
distributororsignificantlydeparts from someof
those elements, the distributor maybe able to
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avoid its obligation to distribute the film. approved screenplay — (same as “approved

Producers and ditectors must not forgetabout
thoseapprovalsasthefilm is produced, because
if the distributor does not like the film, the
distributor is not likely to forget about its
approval rights. The question of what is
significantprovides an opportunityto disagree.
Someeffortoughttobemadeinnegotiatingthe
distribution agreement to further define what
departures will be allowed and to provide for
somem echanism to obtain distributorapprovals
onchanges along the way, ifany (see“approved

<

negative cost,” “approved script” and “basic

elements”).

approved negative cost — A film budget that
has been reviewed and approved by a film
distributorthathascommitted to distributethe
film and provide production finandng (see
“approved elements” and “approved script”).

approvedproductionbudget—Theamountof
money itemized by spending ctegory
antidpated to berequired to producea film and
thathas been approved bythefilm’s finanderor
finanders (e.g., a studio/distributor; see
“production budget” and “production-
finandng/distribution agreement”).

approved production schedule — A timetable
and plan for conducting the prindpal
photographyofamotion picture that has been
approved by the finander (e.g., the
studio/distributor pursuant to a production-
finandng/distribution agreement). Costs
resulting from changes to the approved
productionschedulerequested inwritingbythe
distributor may be exduded from any over-
budget penalty ot other provisions (see “ovet-

budget penalty”).

script”).

approved script — A film screenplay approved

byadisttibutorthathascommitted to disttibute
the film with suchcommitmentbeingprovided
prior to production of the film. If the film as
produced signifiaantly departs from the
approved script, the distributor may avoid its
obligation to distributethefilm (see “approved

elements”).

“A” product — (see “‘A’ title”).

arbitration — Thesubmission of acontroversy,

byagreement of the parties, to persons chosen
by the parties forresolution. An informal, non-
judidal method for resolving disputes that
generally takes less time and is less expensive
than litigation. Film industry agreements
sometim es provideforarbitration to resolveany
disputes that arise between the parties. For
exam ple, motion picture lenders often require
thatdisputesbetweenafilm’sdistributorandits
producer relating to whether the film has been
properly completed and delivered pursuant to
the terms of the distribution agreement be
submitted to arbitration to ensureamore rapid
and inexpensive resolution of thedispute. Ina
situation wherea producer signs aproduction-
financing distribution agreement with a
studio/distributor, theproducermayalso want
to seek an arbitration dause for the same
reasons, particularly since the studio will be
charging interest on theproduction costs of the
film (see “arbitration dause,” “expedited

arbitration” and “litigation”).

arbitration clause — A dause in a contract

providing for arbitration of disputes arising
under the contract as opposed to litigating the

dispute in court. Before agreeing to such a
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dause, it is advisable to think through the
implications of arbitration. For example,
arbitrationmightbehelp fulwith strictlytechnical
issues, but law courts are generally more
sophisticated at handling expert witness type
evidence (see “arbitration” and “expedited

arbitration”).

ArbitronRatingsCompany— A nationalmedia

research and ratings service that uses a quarterly
audience survey period to publish audience
viewingand listeninghabits for television,cable
and radio at local and national levels, showing
market share for the time period covered and
statistical analysis using such characteristics as
sex and age of the audience (see “ADI Market”
and “Nielsen Media Research”).

Area of Dominant Influence — (see “ADI

Market”).

arm’slength— The bargaining position oftwo
parties that are unrelated to one another and
whose mutual dealings are influenced only by
the independent interest of each. The term is
used to describe a standard of dealing that
reflectsno motivation other than thatnormally
to be expected on the part of two unconnected
parties transacting in good faith in the ordinary
course of business (see “adhesion contract,”
“conflicts of interest,” “negotiate” and
“videocaassette revenue reporting”).

arm’s length basis — The manner in which
negotiationsareobjectivelyand fairly conducted
(see “arm’slength” and “videocassette revenue

reporting”).

arrangement — Thedevelopmentofanexisting
musical composition by scoring for voices or
instruments, usually for those other than the
voices and instruments forwhich themusicwas

originallywritten and induding thetransposition
ofkeys and elaboration of chord structures. An
arrangem entmustreflectsubstantialnew matter
to qualify for copyright protection, although
arrangementsofanyworkin the publicdomain
may be freely copyrighted. Arrangements of
works protected by copyright may be
cpyrighted,butonlyby the copyright owneror
with such copyright owner’s consent (see
“arranger” and “copyright”).

arranger — A person who prepares and adapts

previously written music for presentation in
some form other than its original form (see
“arrangement” and “orchestrator”).

arrogance — A feeling of superiority manifested

in an overbearing manner or presumptuous
claims (see “Code of Professional

»

Responsibility,” “ethics” and “market power”).

artdirector — The film production person who

works with the production designer and is
responsible for planning and executing the
designofthesets,indudingtheproduction ofall
illustrations, continuity sketches, perspectives,
scenery, scalemodels, props, surface coloration
and texture, drawings and elevations. The art
directoralso gives approval on sets, properties,
set dressing and scenery, and finds and
recommends, for the approval of the director
and producer,locations that are visually suitable

for the production (see “production designer”).
p p g

artfilm — A motion picture that stresses artistic

qualities as opposed to more comm erdal
clements and thus is expected to appeal to a
more narrow and spedalized audience (see “art

<

house,” “commerdal,” “keyartshowcasedties”

and “spedal handling”).

art house — (same as “art theatet”).
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articles of incorporation — The document or

instrument that is required to be filed with a
state’s secretary of state, as part oftheprocess of
creating a corporation and pursuant to the
general corporation laws of that state. The
artides may set out certain basicattributesof the
corporation such as the typeofcorporation, the
amount of authorized stock and the agent for
service of process. Other action needed to
complete the incorporation process indudes a
shareholders meeting, selection ofmembers of
theboard ofdirectors,amectingoftheboard of
directors, preparation of minutes for both
meetings,approvalofbylawsand corporateseal,
election of officers, issuance of shares and
recording of shares in thestock transferlog (see
“artides of organization,” “certificate of
incorporation,” “charter” and “ultra vires

activities”).

articles of organization — The document or
instrument that is required to be filed with the
state’s secretary of state as the first step in the
creation of a limited partnership or limited
liability company. To finalize the process of
entity formation of a limited partnership, a
partnership agreementalso needs to be drafted
and approved by thelimited partners,and fora
limited liability company, an operating
agreement needs to bedrafted and approved by
the LLC’s members (see “articles of
incorporation,” “limited liabilitycom pany” and
“limited partnership”).

Article Twenty — A controversial artide of the

IATSE contract that allows major studios to
fully finance non-union movies and television
shows solongas the studios dedare they have
no creative control and give the union thirty
days notice before production starts. Many
union supporters contend Artide Twenty has

helped toincreasenon-union movieproduction

(see“artifidal pickup,” “IATSE” and “industry
groups”).

artificial break-even — A contractually defined

multiple of a film’s negative cost (e.g., when
gross receipts equal threetim es thenegative cost
ofthemotion picture) that is som etim es treated
as actual break-even (see “actual breakeven,”
“breakeven,” “cash breakeven,” “creative
accounting,” “first breakeven” and “rolling
breakeven”).

artificial pickup — A film project originally

controlled and developed byastudio / distibutor
but thatis farmed out pursuant to a negative
pickup orantidpated acquisiiondistribution deal
toanoutside (butfriendly) productionompany,
partlytoavoid thehighercosts ofthebelow-the-
lineunion cewswhich thestudiowould haveto
pay if the project was produced as an in-house
production at the studio (see “acquisition
distribution agreement,” “Artide Twenty,”

“negative pickup” and “signatories”).

artist — A broad term referring to any person

skilled in one of the finearts;onewho professes
and practices an art in which conception and
exeautionaregoverned byimaginationand taste.
In a film, artists may indude the screenwriter,
actors, actresses, director, dnematographer, art
director and others who contribute to the
creative process (see “actor” and “artistic
control”).

artistic control — The power to make dedsions

relating to the appearance and content of the
final feature film product (see “creative
differences” and “final cut”).

artisticdifferences— (see“creativedifferences”).
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artist’s advance — Payment made to an actor,
director or writer prior to the performance of
their contractual duties eitherupon the signing
of the employment agreement or at other

spedfied times (see “advance”).

artist’s fee — The amount of compensation
provided forin the film’s budget to be paid to
theactor,writeror director exduding anybonus
or contingent compensation (see “artist,”
“contingent@m pensation,” “deferments”and

“salary”).

art theater — An exhibitor that spedalizes in
presenting art films, generally in exdusive
engagements, rather than in showing themass
marketed and more commerdal films typically
released by the major studio/distributors (see
“art film”).

artwork — Graphic, creative or otherwise
aesthetic representations relating to a spedific
film thatare used in advertising and promoting
the film (see “advertising”).

artwork title — The name or credit to be
attributed to an aesthetic representation. A
distributor may seek in its distribution
agreement to limit its obligations to provide
credit for artwork (see “credit”).

aspectratio — Theratio of thehorizontal to the
vertical dimensions (i.e., width-to-height) of a
motion pictureframeor television screen. Most
featurefilmsare shot with 35mm negativefilm,
using an aspect ratio of 1.85 to 1 (also written
1.85:1 or 1.85 x 1). A 1.85 to 1 aspect ratio
means that the projected image is 1.85 times
wider than it is high. Other 35mm formats
indude1.33to 1,1.66to 1 and 2.35to 1. A 2.35
to 1 aspect ratio produces a very wideimageand
ismostappropriate for pictures requiringmany

outdoorpanoramicscenes (wide-screen). Before
wide-screen, the original 35mm movie screen
had an aspect ratio of 1 x 1:33, a ratio reflected
approximatelyin TV screenimages. Theformat
for a film is generally selected by the producer,
director and director of photography (see
“format” and “pan and scan”).

assembly — The first, rough arrangement of

dailies in script order (see “dailies”).

assessable security — A security on which a

charge orassessment for the obligations of the
issuingcompanymaybemade (see“securities”).

asset— Anythingowned byabusiness,institution

or individual that has monetary or exchange

value (see “liquid asset”).

asset financing — The funding of a business

venture by converting particular assets into
working cash in exchange for asecurityinterest
in those assets (e.g., loans against accounts
receivable and inventory loans; see “collateral”
and “secured debt”).

asset management — The control and direction

ofaparticularindividualorentity’s investments
byabrokerage house, bank, savings institution
orother qualified finandal advisor. If the assets
under management by the asset manager are
suffidentlylarge enough, a certain percentage of
the assets may be available for high risk
investments such as motion pictures (see
“discretionary funds” and “scam”).

asset value — The worth of a company’s

collective assets; aterm often used to described
the worth of a motion picture com pany’s film
library [see “catalog (library)”].



Dictionary of Film Finance and Distribution

47

assign — To transferone’s interest in property, a
contract or other rights to another. Although
often used interchangeably with pledge and
hypothecate, the term assignim plies transferof
ownership (oroftherightto transferownership
atalaterdate). Film distribution deals often lim it
the rights of either or both the producer and
distributor to assign their respective rights and

2 ¢

obligations (see“distributionagreem ent,” “grant

”»

of rights,” “hypothecate,” “license,
and “secured debt”).

pledge”

assigns — Those who take from or under the

assignor, whether by conveyance, devise,
descent or operation of law (see “personal

representative” and “successor”).

assistant director (AD) — Thefilm production

staff person who helps the film’s director. An
AD may serve as the directot’s liaison with
governmental authorities and suppliers of
services, may also be responsible for insuring
thatactors arepresentat theright timeand place

and otherwiseis expected to perform whatever

assignee — The person to whom anassignment other useful tasks are assigned by the director
is made (see “assign”). (see “director” and “Directors Guild of
Ameriaa”).
assignmentforthe benefit of creditors — The

transfer ofintereststo thoseto whom moneyis assistant editor — A person who is directly

owed by a debtor (see “assign”).

assignment — A written agreement that is used
to transfer some or all of an owner’s right, title
and interestin aspedficproperty to a purchaser.
Important provisions of such an assignment
indude the description of the rights being
transferred and the consideration to be paid.
Other termss typically indude owner warranties
and anindem nification provisionin favorofthe
purchaser if one of the owner warranties is
breached. Distribution agreements routinely
indudeaform ofassignm entasan exhibit to the
distribution agreement and provide that the
producerorproduction company agrees to sign
such assignment along with any UCC-1
finandng statements and a laboratory
pledgeholder agreement (see “copyright
assignment,” “laboratory pledgeholder

agreement”and “UCC-1 finandngstatement”).

assignor— Anindividualorentity thatassignsor

makes an assignment (see “assign”).

assigned to assista film editorand whoseduties
mayindude synchronizing dailies, taking notes
at screenings, obtaining cutting room fadilities,
breaking down daily takes, pulling out and
assembling selected takes, making trims,
ordering optial and other preparatory work in
film editing rooms (see “editing room

assistant”).

assistant producer — An aide to the film’s

producer (see “associate producer,” “co-
producer credit,” “creative producer,”
“executive producer” and “line producer”).

associate producer — A title and film credit

givento a film producer’s second-in-command
who sharesbusinessand creativeresponsibilities.
The assodate producer is generally involved in
pre-production,produdion and post-production
as a supporting producer. The cedit is
sometimes given to a production manager or
first assistant director for contributions that
greatly exceed their routine duties. Also it is
sometimes awarded to a significant finandal

backer oran individual who may havebrought
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the literary property or screenplay to the
» «

producer (see “credit issues,” “producer” and

“Producers Guild of America”).

association— An organization of persons who
have a common interest and have joined
together foracertain purposes (e.g.,sponsoring
educational annual

seminars, conducting

conferences, collecting, analyzing and
disseminatingindustryinformationamongthe
assodation’smembersand/orrepresenting the
assodation’sinterests beforefederaland /orstate
legislatures;see “AFMA,” “assodation projeds,”
“IFP“TFP/West,” “IFTA,” “industtygroups,”
“MPAA*MPEAA,”“NATO,” “professional

assodation” and “trade assodation”).

association antitrust policies — The adopted

practices of professional and trade assodations

thatrelateto governm entalregulationsandlaws

oncompetition. TheU.S.antitrustlawsapplyto

the membership polides of trade and
professional assodations such as the MPAA,
MPEAA,AMPTP, FIND, IFTA and NATO.
Restrictions on which com paniesmaybecomea
memberhave patticular antitrustim plications,
since denial of membership, with its attendant
benefits, maybeheld to place the applicant at an
economic disadvantage. Generally speaking,
tradeassodationsmustallow membership toall
those in the trade if exduding them would
significantlylimittheiropportunities toompete
effectively, thereby creating a restraint on
competition. Two other areas of potential
concern with respect to the application of the
antitrust laws to professional and trade
assodation policy, are (1) agreements among
assodation members that have the effect of
fixing or stabilizing prices for particular services
and (2) boycotting or refusing to deal with
com panies thattakeaction which is opposed by
theassodationmembers (see“anti-com petitive

2 ¢

businesspractices,” “antitrustlaws,” “blacklist,”
“blind bidding,” “block booking,” “insider’s
game,” “member of the dub,” “predatory
practices,”

“price fixing” and “redprocal

preferences”).

Association of Net Profit Participants — (sce

“assodation projects” and “Net Profit

Partidpant Assodation”).
association projects— The activities a

professional and/or trade assodation
undertakesonbehalfofitsmembers. Exam ples
of major areas of assodation activities may
indude projects of an educational nature
(seminars,books,assodation magazines,etc.) or
projects that relate to the representation of the
group’sinterestsinalegislative forum,inacourt
of law or before an executive branch of
governments at any level. Spedific projects an
association of independent feature film
producers may choose to undertake might
indudethe following: (1) develop and maintain
a reference library spedfically to meet the spedal
needs of independent film producers; (2)
subscribe toand maintain backissues of various
trade publications of interest to independent
producers; (3) set up a producer antitrust task
forceto studypossibleanti-com petitivebusiness
practices (i.e.,discrimination, verticalintegration,
block booking, blacklisting, agency packaging,
film censoring, etc.),thatmaybeoccurringin the
film industry and report on their impact on
independents; (4) spedfically work to eliminate
studio or other production company or
distributorownership orcontrolof theaters; (5)
behalf of the

independent producermembers with the U.S.

lobby on assodation’s
Justice Department and the Federal Trade

Commission relating to the vigorous
enforcem ent of federal antitrust laws in the

entertainment industry; (6) study and make
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memberproducersaware of how antitrustlaws
also apply to the activities of professional
associations; (7) represent the interests of
independent producers with respect to matters
before state legislatures, Congress and the
Federal Communications Commission (e.g.,
finandalinterestandsyndication rules); (8) speak
on behalfoftheassodation’s membership with
respect to eliminating the conflicts of interest
inherent in the MPAA motion picture rating
program; (9) organize and maintain film
distributor research files for the use of
independent producer members of the
assodation;(10)onductseminars on matters of
importanetoindependentproducers,induding
the distribution deal, the status of the
independentproducer,performancereportards
ondistributors,altemative film financemethods,
etc. (11) research and make available industry
statistics as such statistics spedfically relate to
independent producers and their films; (12)
maintain current referral lists of the
entertainment related professionals such as
entertainm entattomeys,auditing firms,antitrust
and entertainment litigating attorneys, and
production accountants or payroll services; (17)
monitor antitrust litigation relating to the
entertainment industry and report on
developments to independent producer
members (also develop a checklist of anti-
com petitivebusiness practices to monitor); (18)
calculate/publidzethenumberoftheatrescreens
that are available or used for the exhibition of
independentlyproduced and/orindependently
distributed feature films on a weekly basis; (19)
calculate/publidze tevenue market share of
independent producers vs. MPAA com panies;
(20) publidzeinstances ofand work to eliminate
arbitraryand unfair“blacklisting” in theindustry;
(21) createaproducet’sinvestmentdub orsome
similarinvestmentvehideto poolindependent

producerinvestmentsand to selectivelyinvestin

publidyheld m otionpicturestudios,production
com panies, distributors and exhibitors. Such
investments would permit the producer
investors to partidpatein the economicbenefits
of equity ownership inentertainm ententities, if
any and provide better access to information
regarding the activities of such entities; (22)
develop authoritative figures to substantiateand
publidze among the general publicand at film
schools spedfically, the huge disparity between
thenumberof filmsthat are produced each year
and the films that are distributed each year, as
well as the number of producers, directors,
screenwriters, actors, actresses and others who
are competing for positions with the limited
number of films produced and the resulting
bargaining disadvantage for such groups or
individuals produced by such disparity; (23)
create and maintain a file describing so - called
“creativeaccounting” pradices ofstudiosand/or
distributors; (24) organize an extensive “for-
credit” student intern program in cooperation
with various film schoolsto help theassodation
meet its person-power needs and to provide
uniquelearningopportunities for film students
interested in produdng; (25) research questions
relating to establishingapro fessional certification
program forindependent featurefilm producers;
(26) publish a newsletter and magazine with
artides relating to some or all of the above
topics and other matters of spedal interest to
independent producers; and (27) develop and
makeavailableam odelfeature film distribution
agreement that provides a more balanced
approach to issues as between distributors and
producers (see “AIVE,” “AMPTP,” “choosing
a distributor,” “FIND,” “IFP,” “lobbying,”
“MPAA,” “MPEAA,” “NATO,” “political

influence” and “professional assodations”).
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assumption agreement— A dause or provision
negotiated asbetweentheindependentproducer
and the distributor and inserted into the
distribution agreement providing that the
distributor assumes responsibility for directly
paying some or all contingent compensation
commitments made by the producer to talent
and/ot other profit participants (see

2 <

“distributor’s assum ption agreement,” “most

favored nations dause” and “parri passu”).

assumptions — Circumsstances that areassumed
to be factual for purposes of projecting the
hypotheticalresultsofan investment, suchasin
an investor-financed film offering structured as
a limited partnership or manager-managed
limited liability company (see “finandal

projections”).

asynchronous sound — Sound on motion

picture film thatis notin synch or synchronous
with theimage on the film (see “in synch” and

“synchronous sound”).

“A” Title — A somewhat subjective term
describing a major motion picture with a
director, stars and/or other elements that
presumably create significant box office appeal
(i.e, motion pictures with significant
recognizable actots/actresses and established
directors that are released by major
studio/distributors in the U.S. in a wide
manner). Sometimes “A” titlefilm s are defined
as major studio product that has been released
with significant print and advertising
commitmentsorindependentproductthathas
performed well in the marketplace or had the
equivalent of a major studio release (see “‘B’
movie” and “commerdal”).

atmosphere — The extras in amovieas a group
(also see “background cast” and “extras”).

atrisk— Exposedto thedangerofloss.Investors

indirect partidpation programs (such as limited
partnerships or manager-managed limited
liability company offerings) can daim tax
deductions only if they can show that their
investment was at risk (i.e., that there was a
chance of never realizing any profit on the
investment and a chance of losing their
investment as well). The IRS may be able to
disallow such daim ed deductionsiftheinvestors
are not exposed to economic risk (e.g., an
offering where the general partner or a film
distributorguaranteed the return of allcapitalto
the investors even if the business venture lost

money; see “at risk loss limits”).

at risk limitation — Tax losses of certain

taxpayers are limited to theam ountthetaxpayer
has invested and which is at risk of loss. Such
amounts generallyindudeinvestments of cash
or other property and recourse debt (see
“recourse debt”).

atrisk loss limits — Spedal federal tax rules that

apply to most activities, induding theactivities
ofapartnership, that areengagedin as a trade or
businessorfortheproductionofincome.These
rules limit the amount of loss a partner may
deduct totheamounts for which that partneris
considered at risk in the activity. A partner is
considered at risk to the extentoftheamountof
cash and the adjusted basis of property
contributed to the activity, income retained by
the partnership and amounts borrowed by the
partnership for use in the activity. A partner is
notconsidered at risk foram ountsborrowed by
thepartnerorthepartnership unlessthatpartner
is personally liable for the repayment or the
amounts borrowed are secured by the partner’s
propertyotherthan propertyusedin theactivity.
Also a partner is not considered at risk for
amounts that areprotected againstlossthrough
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guarantees,stop-lossagreem ents orothersimilar

arrangements (see “at risk” and “basis”).

attached to the project— Committed to play a
spedficrole or perform certain duties in relation
toa given motion picture. Such commitments
may be contingent and may take the form of
oral expressions of interest, letters of interest,
lettersofintentorcontractullommitments. On
the other hand, it may be unfair to daim that

is being exhibited (see “checket” and “rent-a-

distributor”).

attorney (attorney-at-law) — A person who has

been admitted by a state’s highest court or a
federal court to practicelaw in that jurisdiction.
In order to be licensed to practice, attorneys
generally must pass a course of study at an
accredited law school and pass an exam
administered bythe state barassodation. Some

someoneis attached to a certain movieunless a states also now require that practicdng attorneys

firm and fully enforceable commitment participate in a required minimum number of

supported by consideration is involved (see hours of continuing professional education

“letterofintent,” “packaging,” “payorplay” and activities  (see  “Code of Professional
“pay and play”). Responsibility,” “conflicts of interest” and
“ethics”).
attachment — A proceeding in law by which
one’s propertyis seized, thatis, a proceeding to attorney-in-fact — One who is an agent or

takeadefendant’s propertyinto legalcustodyto representativeofanotherand given authorityto

satisfya plaintiff’s demand. A distribution deal act in that person’s place and name. The
may provide forcertain spedfied rem ediesin the documentgiving theattorney-in-factau thorityis
event the producer’s property which is the alled a power of attorney (see “power of
subject of the distribution agreement (i.e., the attorney”).
film orany portion thereof,isattached orlevied
upon; see “levy”). “A” type vehicle — (same as ““A’ title”).
attendancechecking— Activitiesundertakenon  auction — The sale of a property to the highest
behalfofaproducer or distributor designed to bidder (see “bidding war” and “specscript”).
verify theactualnumberofpaid moviegoers in
attendanceatashowing or showings ofa film. audience — The group of peoplewho seea film
Such activities may indude the hiring of or to whom a film is generally directed (see
checkers to go to the theaterand count thosein “primary audience” and “secondary audience”)
attendanceorto purchase the first and lastticket

audience

ofthedayatagiven theatertothen com pare the demographics — (sece

ticket numbers with the exhibitor’s attendance “demographics”).
reports. There are organizations that provide
such checking services for producers and audiencefractionalization—Thedividingupof
distributors. However, in a rent-a-distributor movie goers and television viewers among
situation a producer may want to hire its own num erous and variousentertainm entalternatives,
checking service to conduct random checks of thus theoretically decreasing the size of the
attendance at theaters wheretheproducer’s film potential audience for any given offering. The

trend has caused problems formotion picture
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production com panies and network television
which had previously designed movies and
programmingtoappeal to amass audience (see

“homogenous films”).
audio cassette — (sce “cassette”).

audit— An inspection of the accounting records
and procedures ofabusiness,governmentunit
orotherreportingentitybyatrained accountant,
for the purpose of verifying the accuracy and
completeness of the records. It may be
conducted by a member of the organization
(internal audit) orbyan outsider (independent
audit). An IRS audit consists of the verification
of the information on the tax return. It is not
likely that an audit on behalf of motion picture
profit partidpants will rise to the level of a
completeauditwhichisso thoroughly executed
that the auditor’s only reservations haveto do
withunobtainablefacts.Inacom pleteaudit, the
auditor examinesthesystem ofinternal control
and the details of the books of account,
induding subsidiary recotrds and supporting
documents, while reviewing legality,
mathematical accuracy, accountability and the
application of accepted accounting prindples.
This is a technical accounting term establishing
audit standards (same as unqualified audit).
Producers can raise the question of a complete
or unqualified audit in negotiations for audit
rights although such audits are notlikely to be
permitted by distributors. Experienced
entertainmentattorneys recommend thatprofit
partidpantsdo auditanymotion picturethathas
anylikeihood ofgoinginto netprofits. Anaudit
of studio books foradom estictheatrical release
may cost $30,000 or more, but few if any of
suchaudits,donotpayforthemselves. Auditsof
m ajorstudioshaveuncovered millionsofdollars
in errors, most of which seem to be in the
studio’s favor(see“auditrights,” “broadauditing

5 ¢

rights,” “limitedreview,” “sub-distributor”and

“underreported rentals”).

audited cash production budget— An audited
film budget prepared after completion of the

film that exdudes deferments (see “audit”).

audit fees — The compensation paid to an
auditor (e.g., a motion picture net profit
partidpation auditor for his or her services
relating to areview of thebooks and records of
abusiness suchasamotion picturedistributor).
The fees fora film distributoraudit relatingto a
give film maybein the twenty-five to thirty-five

<

thousand dollar range, but for a “successful
film” such audits will generally recoverten tim es
that amount for net profit participants (see

“audit” and “auditor”).

audition — A trial performance to appraise an
actor oractresses’ suitability for a spedficrolein
amotion picture (see “screen test”).

auditor — An accountant (and sometimes
attorneys) who are authorized to examineand

report on a business’ books of account (see

“advocaateauditing,” “audit,” “auditrights” and

“profit partidpation auditor”).

auditor’s certificate — (same as “accountant’s
opinion”).
audit rights — The power and authority to

conduct an inspection oftheaccounting records
and proceduresofan entity. Such rights present
an important issue with respect to the
negotiation of feature film distribution
agreements, since the clculations relating to
gross receipts and net profits are typically very
complex and rely on so many contractually
defined terms, while the provisions of such
agreements also very often leave a great deal of
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discretion in the hands of the distributor.
Unfortunately,expefienced m otion pictureprofit
partidpation auditors havereported thatevenon
ocasions where an audit has uncovered an
inadvertent mistake or actual wrongdoing the
results of which tend to finandally favor the
distributorasopposed toanyotherparticdpants,
some distributors merely shrugged their
shoulders and say “oh well” which is the
equivalentofsaying the producer’sonlyremedy
is to sue (see “audit,” “blacklist,” “broad audit

”

rights,” “contract of adhesion,” “discretion,”

”» )

“problem producer,” “remedy

audit trail — The step-by-step record by which
accounting information can be traced to its
source; the physical evidence of an entity’s
expenditures which arereviewed in an audit (see
“audit”).

auteur — A French concept holding that the
director ofa film is the true creator or authorof
the film, who brings together the script, actors,
dnematographerand editorand molds all such
contributions into awork of dnem aticart with
a cohesive vision (see “collaborative process”

and “creative control”).

author— Onewho writes orcomposes abookor

other literary work (see “certificate of

authorship”).

authority — The permissionorpowerheld byor

delegated to another (see “contract of

adhesion,” “discretion” and “power”).

authorized shares — Themaximum numberof
corporate shares of any dass that a corporation
may legally areate under the terms of its artides
of incorporation (see “corporation”).

automatic dialogue replacement — The

and “sue us”).

recording and synchronization of non-
production,studio-recorded dialoguetracks with
corresponding film images. The replacement
voice may be that of an actor other than theone
shown on the screen and replacement dialogue
may be in a language other than that spoken
during the original production (also known as
“dubbing” and “looping”; see “dialogue

replacement”).

availability — The date a motion picture can be
shown commerdally in a market in accordance
with the offer by thedistributorto theexhibitor
(see “true availability”).
availability analysis — An  objective
determination as to whether a spedific form of
film production finandng maybeobtained bya
producer for a given film project. As a pre-
condition to the so-clled “pro and con
analysis” (i.e.,theanalysisrelating to advantages
and disadvantages of the vatious forms of film
finance), the producermust first make a realistic
appraisal of what forms of film finance are
actually available to him or her for the subject
film project. For example, many producers
know at the outset that their proposed film is
notofinterestto themajor/studio distributors,
that it is not ad equately packaged to attract a
negative pickup distribution deal, that theydo
notwant to give up creative control or that they
do not have access to prospective investors.
Thus, several important traditional sources of
feature film financing may be eliminated right
awaybyusingthisinitial level of analysis and the
producerdoes noteven have tobotherwith the
pro and con analysis for forms of film finance
that are not realistically available for a spedific
project (see

“advantage,” “disadvantage,”

“finandng” and “pro and con analysis”).

average gross per screen — The gross box
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office receipts per movie screen for a given
motion picture perweek,unlessanotherperiod

is stated (see “gross per screen”).

average major studio margins — A statistical
median representing the ratio of the gross
profits to net sales for the major
studio/distributors. Average major studio
margins are dosely watched byfinandalanalysts
and have reportedly been in dedine in recent
years (i.e., less than 10 percent). Such margins
during most of the 1980s were greater than 10
percent, but were never higher than 17 percent,
even during the so-called “product shortage”
years of the late 1970s. Som e analysts assume
that since the major studio/distributors are
consistentlyprofitable, theirmanagementmust
of be competent. Alternatively, in light of the
factthatstudio films generateincrediblesumsof
money, the studio margins are kept arbitrarily
lowbypayingsuch high salariesand otherforms
of compensation to top executives, talent,
attorneys and agents, most of whom are
Hollywoodinsiders (see“Hollywood insiders,”
“supply and demand” and “profitability”).

average negative cost — An industry statistic

usually clculated by the MPAA for films
producedbymembercom paniesand presented

as a statistical median for a given year. The
average negative cost for an MPAA movie in
2005 was reportedlyin the neighborhood of 60
million dollars. Studio executives and their
representatives arefond ofpointing to escalating
advertising expenses, high labor costs and the
demands of gross profit partidpants as the
primary culprits in the escalation of negative
costs while spokespersons for “A” level talent
counter that if the studios would quit playing
gameswith theirbooks (thusmakingnetprofits
virtually obsolete) there would belittleneed to
demand gross partidpations.Inaddition,studio
exeautivecom pensation, passed on to each film
as part of the overhead charge, adds to the cost

2 <

(see“creative accounting,” “gross partidpants,”
“profitpartidpants”and “videocassetterevenue

reporting”).

aviation insurance — Insurance protecting

against the risk of loss due to the use of an
airplane in the production of a movie (see

“insurance”).

awardadvertising— Prom otional materials and

activities used in conjunction with events
designed tohonor filmsotcertain film elements

(see “advertising”).



back end — A film’s revenues generated from
exploitation of the film in all or spedfied
markets. Percentage partidpations in such
revenues arenegotiable but are usuallynot paid
untilafterdistributionand/orproduction costs
have been recouped (see “back end deal,”

5 cc

“contingentcom pensation,” “grossparticdpant,”

”»

“net profits,” “percentage partidpation” and

“points”).

back end deal — A contractual arrangement
providing for contingent com pensation to be
paid to a designated redpientatadefined stage
of afilm’s revenuestream. Such com pensation
may take several forms induding gross
partidpations,netprofitparticdpations,bonuses
paid upon achieving gross receipts equal to
spedfied multiples of the film’s negative costs,
escalations ofpercentageparticpations triggered
by similar revenue levels, retroactive payments
and even reductions in such compensation if
certain revenue levels are not achieved (see
“back end,” “contingent com pensation” and

“percentage partidpation”).

back end negotiations — The discussions
relating to who will be paid monies out of a
movie’s revenue stream, at what point and at
what level or percentage (see “back end deal”
and “back end partidpations”).
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back end

participations — Percentage

partidpations in a film’s revenue stream
generated by the exhibition of a movie (see

”» »

“percentage partidpation,” “points,” “revenue
stream” and “up front salary”).
background cast — The people, objects, set

pieces and scenery that form the setting against
which the foreground players and action are
placed. An extra is also referred to as a
background player (see “atmosphere” and

“extra”).

backlist — [same as “ctalog (library)”].

back lot — That portion of a motion picture

studio that is used for exterior filming (see

“exterior” and “location”).

backstage.com — An online website that

provides news and casting information for
actors. The service started as Back Stage in New
York in1960. Back Stage West in Los Angeles
was added in 1994 and then after the Internet
cameinto existence, BackStage.com came online
in 1997. The service provides a place where
the
performancecom munity. Back Stageis owned by
Netherlands-based VNU Inc, whose other

entertainment and media publications indudes

actors can connect with nationwide
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The Hollywood Reporter, Billboard, Adweek,
Mediaweek and Ross Reports. VNU also owns

measurementcompanyNielsen MediaResearch
(see “Nielsen Media Research”).

bad boy rules — (same as “disqualifiers”).

bad debt — An open account balance or loan
receivable that has proven uncollectible and is
written off; amounts earned by a spedific film
and owed to the distributor of the film but
which the distributor will not be able to collect
becausethedebtorisinsolventDistributorswill
generally deduct such amounts before making
payments to the producer. Profit partidpants
may want to seek to limit distributor discretion
to daim amounts that are uncollectible and
establish

distribution agreement for which “bad debts”

some objective citeria in the

may be written off (see “creative accounting”

and “uncollectible indebtedness”).

bad faith — A willful failure to respond to plain,

well-understood  statutory or contractual
obligations; the absence of good faith (see
“covenant of good faith and fair dealing” and

“good faith”).

bad faith denial of contract — A relatively new
tott recovery based on a defendant’s bad faith
conduct in asserting a stonewall (“see you in
court”) defense to an ordinary comm erdal
have held that the
elements of the cause of action are (1) an

contract. Recent cases

underlying contract, (2) which is breached bythe
defendant, (3) who then denies liability by
asserting that the contract does not exist, (4) in
bad faith and (5) without probable cause (see

»

sue us” and

“bad faith,” “probable cause,
“tort”).

bad title — Ownership rights that are legally
insuffident to convey property to a purchaser
(see “marketable title”).
bad weather insurance — Insurance that
providesteimbursementtoafilm’sproducer,up
to the limit of insurance, for each scheduled
filming day canceled due to any type of bad
weather (i.e., rain, high winds, storms, douds,
etc). This coverage can be adapted to include
automatic coverage for rescheduled shooting

days (see “insurance”).

balanced print — A copy of a motion picture
that has been color corrected or graded (see

“color corrected”).

balance sheet — A finandal statement that gives
an accounting picture of property owned by a
companyand ofdaim sagainst the propertyon a
spedficdate. Generally, a summation ofassets is
listed on onesideand liabilities are listed on the
other side. Both sides are always in balance

(contrast with “income statement”).

balloon payment — Final debt payment that is
substantiallylargerthan thepreceding payments.
Loans with a balloon payment are sometimes
referred to as partially amortized loans (see

“moratorium?”).

ballpark figure — An estimate (see
“projections”).
bank — Federally or state regulated finandal

institutions,some of which have entertainment
divisions that lend funds for film production.
Usually such banks will only lend against so-
alled “bankable” guarantees provided bypre-sale
ordistributionagreementsand mostsuch banks

will only lend to established producers with



